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The State University Law School: 
Its Duty to Democratize Legal Knowledge’ 


II. 


By Anprew ALEXANDER BRUCE 
AsSOCIATE JUSTICE OF THE SUPREME Court or Nort Dakota 


ems the many marvels of mod- 
ern days has been the growth in 
efficiency, standards and ideals of our 
state universities. These universities 
have come to stay. They are the result 
of democracy. They are in a large meas- 
ure necessary to its perpetuation. They 
are an outgrowth of the idea which was 
expressed in the clause of the North- 
West Ordinance, which ordained that 
“Religion, morality and knowledge being 
necessary to good government and the 
happiness of mankind, schools and the 
means of education should forever be 
encouraged.”’ They will be permanent 
because back of them and inspiring them 
are farms and towns and villages and 
hamlets, and because in them are ex- 
pressed the ideals and the intellectual 
yearnings of free and democratic peoples. 
They are in a large degree the highest 
expressions of our democracies. They 


This is the second in the series of articles deal- 
ing with the State University Law School, [Pro- 
fessor Charles M. Hepburn, dean of the Indiana 
University School of Law, having written on ‘‘Its 
Rise and Its Mission” in the April Green Bag. 
Professor Walz will write the third paper of the 
series, on the subject: ‘‘The State University 
Law School: Its Duty to Teach the Law of the 
Jurisdiction.” Judge Harger has also promised an 
article, and it is hoped that others will follow.— Ed. 


are a measure of the hope that the people 
have in themselves and of the trust 
which they have in the future. They 
are becoming more and more woven 
into the bone and tissue of the states 
which have created them. Already, of 
the forty-eight American states, thirty- 
eight have established state universities 
pure and simple, and already in most 
of the states of the Union the state 
university has become the most impor- 
tant single institution of higher learning. 
In states not a century old we already 
have institutions, which number their 
students by the thousands, whose build- 
ings and equipment represent the ex- 
penditure of millions of dollars, and 
whose incomes, voted annually by the 
representatives of the people, exceed 
those of most of the ancient foundations 
of Europe. 

The state university is the people’s 
university. Its function is primarily 
to furnish leadership — to educate those 
who may lead in the democratic ad- 
vance. Its function is to furnish to the 
state an intelligent, self-respecting, self- 
supporting, law-loving and law-know- 
ing citizenship. In a nation which is 
governed by law, and by law alone, ina 
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republic which is every day approaching 
nearer to the theories of a pure democ- 
racy, in an age of the initiative, of the 
referendum and of the recall, the state 
university law school cannot be merely 
a “lawyer incubator.” It should be 
organized for a larger purpose than for 
merely training practising lawyers. Law 
is nothing more or less than applied 
political economy, applied sociology 
and applied social ethics. It is in a 
large measure the expression of the 
social ethics of the people. In a country 
where every one is presumed to know 
the law, and which is governed by law 
and by law alone, a knowledge of legal 
principles is vitally necessary to an 
effective citizenship. 

What is true of England is to a greater 
extent true of the United States, and 
what was clear to the great but aristo- 
cratic Englishman, Blackstone, should 
be still clearer to the more democratic 
American student. ‘“To demonstrate 
the utility of some acquaintance with 
the laws of the land,” says the great 
English writer, “let us only reflect a 
moment on the singular form and polity 
of that land which is governed by this 
system of laws; a land, perhaps the only 
one in the universe, in which political 
or civil liberty is the very end and scope 
of the Constitution. This liberty, right- 
ly understood, consists in the power of 
doing whatever the laws permit, which 
is only to be affected by a general con- 
formity of all orders and degrees to 
those equitable rules of action by which 
the meanest individual is protected from 
the insults and oppression of the greatest. 
As, therefore, every subject is interested 
in the preservation of the laws, it is 
incumbent upon every man to be ac- 
quainted with those at least with which 
he is immediately concerned, lest he 
incur the censure as well as inconven- 
ience of living in society without know- 
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ing the obligations which it lays him 
under. And this much may suffice for 
persons of inferior condition, who haye 
neither time nor capacity to enlarge their 
views beyond the contracted sphere ip 
which they are appointed to move; but 
those on whom nature and fortune haye 
bestowed more ability and greater leis. 
ure cannot be so easily excused. These 
advantages are given them not for the 
benefit of themselves only, but also of 
the public; and yet they cannot, ‘n any 
scene of life, discharge properly their 
duty either to the public or themselves 
without some degree of knowlec ge in 
the laws.” 

What was true of the England of 
Blackstone is equally true of America 
today. Here, indeed, the duty and the 
necessity is infinitely greater. England 
was, and still to a great extent is, a 
country of precedent and tradition. It 
is a country with a homogeneous pcople. 
Above all it is a country which has been 
accustomed to entrust its legislation to 
a trained and educated aristocracy. It 
is a country, it is true, which has a large 
measure of popular suffrage, but it is 
still a country which is willing to vield 
to leadership, and where the miasses 
respect the educated classes. There 
men like Gladstone and Morley can 
stay in political life indefinitely. 
Here we have our democracy enthroned. 
We have democratized law making, 
but we have not democratized legal 
knowledge. We are about to institute 
the initiative, the referendum, and the 
recall. We mercilessly criticize the law, 
and our judges, but few of us read, 
and still fewer are able to under- 
stand, the decisions which we criti- 
cize. It is only where there is law that 
there is liberty, and where there is law 
there must be lawyers. Where the 
sovereign power is in the people and the 
people are the law-givers, it is very 
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necessary that a knowledge of the prin- 
ciples of law and of jurisprudence shall 
be diffused among the people generally. 
Without such a knowledge, indeed, an 
intelligent democracy is quite impossible. 
Without it no one properly understands 
and realizes his duties and liabilities as 
a citizen and as an owner of property, 
or his true status in the community of 
which he is but a unit and a part. With- 
out it no one can be capable of intelli- 
‘gent citizenship. Even if the dream of 
the socialists were to be fulfilled, and 
an age of paternalism in government 
were to come upon us, there would still 
be a demand for a widespread knowl- 
edge of the law. There would still be 
a demand for the legal arbiter and the 
interpreter — the lawyer and the judge. 
Socialism, indeed, is a system under 
which human conduct and activity is 
everywhere controlled and regulated by 
law. It is all law. We will never, per- 
haps, come to socialism. We are daily 
becoming more socialistic and our 
governments are becoming every day 
more and more paternalistic. There 
can be no doubt that as a community 
becomes older, lawsuits become less 
dramatic and jury trials less frequent; 
but there is also no doubt that individual 
conduct and freedom comes to be more 
and more regulated by law, and that it 
becomes more and more necessary that a 
knowledge of basic legal principles shall 
be spread over the community. One 
isolated in the wilderness may do largely 
as he pleases, as his conduct affects no 
one else. He who lives in crowded com- 
munities, among his fellows, must so 
use his own as not to injure the rights 
of others and of the community as a 
whole, and in fairness there should be 
given to him the opportunity to some- 
where learn what these rights and these 
limitations are. As the problem of 
existence grows more and more complex, 
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and the industrial struggle grows keener 
and keener, men will begin to look more 
and more upon the government as a 
partner or as a protector, and will more 
and more frequently rush to the legis- 
latures for help. 

We have well established in our legal 
system the principle that ignorance of 
the law excuses no one. Although ig- 
norance or mistake of fact may be 
pleaded as a defense or as an excuse in 
a civil or criminal action, every one is 
absolutely presumed to know the law. 
It seems to follow as an inevitable con- 
clusion that the state should furnish, 
somewhere in its educational system, 
some means or some place where this 
fundamental knowledge, so necessary 
to good and effective citizenship, and 
which all are absolutely presumed to 
possess, may be acquired, and that a 
state system of education which should 
be lacking in such opportunities would 
be markedly defective. Though the 
question may sometimes arise as to 
whether or not we have too many prac- 
tising lawyers, no one will for a moment 
contend that legal knowledge can be 
too widely diffused among the rank and 
file of the community; or that the law- 
yers we do have should not be properly 
and thoroughly trained, not only in the 
law itself, but in the duties which the 
lawyer and the citizen owe to society 
and to the state. No one would con- 
tend that the furnishing of these oppor- 
tunities and of this training is not a 
legitimate function of the parent state. 

The province of the state university 
law school indeed is, and should always 
be, not merely to educate practising 
lawyers, but to furnish a knowledge of 
legal principles to any citizen who may 
desire to learn them. It should furnish 
a center where jurisprudence can be 
studied as a science, and from which 
sooner or later suggestions may come 
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which shall tend to clarify the legal atmos- 
phere to the same extent that the studies 
of the scientist in the laboratory and 
the university have clarified that in the 
medical world. The practising lawyer 
must, from the nature of things, be a 
partisan. The time of the judge is 
largely occupied in deciding individual 
controversies. There should be some 
men who can study our legal systems 
thoroughly and dispassionately, and 
the fruits of whose scholarship and in- 
vestigation can be used when codifica- 
tion or legal reform is contemplated. 
If it is necessary that we should main- 
tain agricultural experiment stations, 
and furnish institutions for the study 
of the science of agriculture, it would 
also seem that we should furnish equal 
facilities for the study of government. 
For law, as we before said, is merely 
applied political science, applied social 
ethics, applied civilization. The time 
indeed is approaching when patriotic 
citizens can no longer be content to 
remain in ignorance of the great prin- 
ciples which bind us together, of the 
rules of conduct which control us, nor 
refrain from taking an intelligent part 
in shaping our laws and in directing the 
public sentiment which, in every truly 
representative government, the laws must 
and should formulate. Macauley said 
that the twentieth century would decide 
the fate of democracy in America and 
in the civilized world. De Tocqueville 
suggested that the crisis would come 
when the public domain was exhausted. 
That time has arrived, and we are now 
no longer a frontier people. If any of 
us really desire to belong to the govern- 
ing classes, we must understand the 
principles which underlie our govern- 
ment, the present status of our legal 
thought and of our legislation, and the 
influences which guide our legislatures 
and our judges. It is often as important 
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to know one’s rights when upon a rail- 
road train as it is to know the story of 
the discovery of the use of steam. It 
is often as important to know when a 
contract is or is not binding as to know 
how to conjugate a verb. 
portant to know when a judge exceeds 
his powers, when a corporation violates 
its charter, or a public official his duty, 
as it is to know the solution of a prob- 
lem in geometry or the plot of the latest 
novel. It is as important to know the 
common law and the history of our legal 
institutions as it is to be learned upon 
the subject of Koptic Carum or the 
laws of the Medes and of the Pe-sians, 

The problems which confront the 
American nation are great and complex. 
A vast, cosmopolitan country, ound 
together by law, and by law alone, and 
where universal suffrage exists, is some- 
thing which, as a continuous eitity, 
many have declared to be an impossibil- 
ity. Its continuance depends upon the 
training of an intelligent citizenship, 
by which law is respected, and which 
is capable of making and enforcing wise 
laws. Though controlled and guided 
for a hundred years by our lawyers, 
we have, as a nation, sneered altogether 
too much at law and at lawyers. We 
have been able to exist and keep our- 
selves purged of anarchy in spite of our 
criticisms, because we have been largely 
a nation of property owners, and there- 
fore conservative. We need criticism, 
but we need intelligent criticism. No 
man can criticize a statute or a decision 
until he has an acquaintance with the 
body of the law which that statute or 
decision modifies and changes, or ex- 
pands. As wealth concentrates in the 
hands of the few, as immigration in- 
creases, as the discontented and radical 
classes grow larger and larger (where 
there is democracy there will always be 
discontent), the number of intelligent, 
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thoughtful, Jaw-knowing and law-loving 
men and women must also increase, or 
anarchy and discord will be the result. 
Our criticisms on the law and on 
the judiciary must ro longer be cap- 
tious and based on lack of knowledge. 
They must be constructive and in- 
telligent. 

The state university law school should 
be ready to furnish to all the knowl- 
edge which all should possess. A clear 
line of demarcation should be made 
between the right to study law and 
the right to practise law. No man 
should be allowed to practise law who 
has not a thorough preliminary training, 
and whose attainments are not of the 
best. As a rule both a college and 
alaw school diploma should be pre- 
requisites. It would be perfectly 
reasonable to require an apprentice- 
ship in a law office in addition there- 
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to. When it comes to the study of law, 
however, the matter is an entirely dif- 
ferent one. We can hardly say to the 
citizen, ‘“You are absolutely presumed 
to know the law. Ignorance of law is 
no defense, and yet we will not allow 
you to study law or to enter a law school 
until you have first obtained a college 
diploma.”’ It is somewhat illogical to 
maintain a system of government under 
which anyone may be elected to the 
city council, to the state legislature, or 
to Congress, in which anyone may 
make the law, but to say that no one 
shall study the law unless he has first 
obtained a college degree. 

The privately endowed university 
may teach what it pleases and restrict 
its advantages to whomsoever it pleases. 
The state university must be prepared 
to meet the needs of the parent state 
that maintains it. 





The Sovereignty of the Air 
By Denys P. Mvers 


tapi thought has followed closely, 

in fact preceded, the solution of 
the problems of flight. Legal regulation 
of air traffic was studied as early as 
1901, and the question has received more 
or less continuous attention since that 
time. With the advent of actual flying 
by monoplanes and biplanes of numer- 
ous design, the activity of writers with 
ideas on the legal effect of opening up 
a new element grew rapidly. 

Almost before there was a case before 
any court in the world dealing with a 
purely aerial problem, provision had 
been made to solve the legal questions 
hound to arise. Late in 1909 the Inter- 
national Juridic Committee on Avia- 
tion was organized at Paris, and it began 


issuing a monthly periodical devoted 
to aérial locomotion in its legal aspects 
in January, 1910. This committee, 
while private in character, aims to be 
representative of the civilized world, 
and the International Committee is 
accordingly made up of national dele- 
gates named by the National Commit- 
tees which have been extensively organ- 
ized in the countries of Europe, the 
United States and Canada. 

The International Committee began 
work by outlining a code of aérial law 
and is elaborating it article by article. 
The method of work allows full discus- 
sion and opportunity for the expression 
of opinion. National committees decide 
upon a text under a given head, trans- 
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mitting their projects to the International 
Committee, which in plenary session 
selects a final wording by majority vote. 
The result is unofficial and therefore 
not binding on any government, but 
the very plan of elaboration entitles the 
articles of the code to the utmost respect. 

Here, for the first time in the history 
of the world, an international effort to 
set the legal standards of all nations 
regarding a new development of inter- 
course which science has rendered pos- 
sible is being made simultaneously with 
the advent of the thing itself. 

Following hard upon the organization 
of the Interaational Committee came a 
diplomatic conference at Paris in May 
and June, 1910, the call for which had 
antedated the formation of the com- 
mittee and which was empowered to 
reach a decision, if possible, upon a legal 
code for the air. The conference found 
itself unable to produce a set of rules 
satisfactory to the delegates of the eight- 
een states represented, and it adjourned 
until November, 1910, when it again 
adjourned, this time sime die. Thus 
official international action failed of its 
purpose in its first attempt to legislate 
for the airman. 

Simultaneously with the meeting of 
the diplomatic conference, a congress 
of private character, though international 
in scope, was held at Verona, Italy. It 
was called the International Juridic 
Congress for the Regulation of Aérial 
Locomotion, and the result of its meeting 
was the adoption of a set of opinions, 
which together indicate the broad bases 
upon which the Congress believed inter- 
national legislation should be predicated. 

These separate movements to secure 
a firm legal foundation for the control 
of aerial flight are notable, but they 
have not been successful enough to pre- 
vent controversy, and the very keystone 
of any body of aerial law is unfortunately 


The Green Bag 


the thing most at issue. What shall 
be the conception of the airspace for 
purposes of lezislation and law? Shall 
it be free after the analogy of the sea 
or shall it be considered as an extension 
of the earth, subject to entire sovercignty 
or to such sovereignty as the eart' sees 
fit to exert over it? Around this alter. 
native a considerable battle has waged, 
and bids fair to continue. It seems 
likely that the sovereignty theor, will 
win, on the score that it gives the sub- 
jacent state greater power over iis at- 
mosphere. 

It is certain that complete control 
over the atmosphere by the owncr of 
the land is an idea in consonance with 
our common law, as well as with the 
droit civil of France, where aerial free- 
dom has its only serious advocates, 
Some two dozen American and Enzlish 
cases point clearly to full terrestrial 
jurisdiction, or, from the national point 
of view, sovereignty. Controversy has 
arisen because of an attempted analogy 
with the sea and a desire to extend the 
“high sea” theory to a newly conquered 
element. The analogy is wrong in prac- 
tice and therefore wrong in law, which 
has for one of its important functions 
the recognition of distinctions not ap- 
parent to the layman, and of effecting 
justice by that recognition. 

Circumstances of a nature peculiar 
to the element have made it advisable 
to consider the sea as outside of any 
national jurisdiction, chiefly because the 
land inhabitant has no general interest 
in what occurs upon the sed. But this 
conception has been modified by various 
servitudes upon the freedom of the 
“high sea.”’ Text writers, appealing to 
the imagination, explain that the high 
sea is free because it defies any effort 
to possess it, because it is fluid and 
immense and uncontrolled. 
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Why, then, should there be a three- 
mile limit? Probably not a thousandth 
part of the water included in the three- 
mile line could at any moment be actu- 
ally ‘possessed’ by means of cannon, 
yet nevertheless the line extends for 
legal purposes through the sea outside 
of every coast. The waters interior to 
the line are part of the same immensity 
to which those exterior to it contribute, 
and they are fully as uncontrolled in the 
sense in which that term is used in this 
connection; namely, incapable of sub- 
mitting to prescription. 

It seems more reasonable to base the 
practce of according the three-mile 
limit of water a special consideration 
upon a less imaginative foundation. 
Impossibility of full control over the 
sea, of course, has played its part, but 
it has not played, in my opinion, more 
than an incidental one. Mankind has 
had no general interest in the sea itself, 
except as it was useful for transporta- 
tion. His life has been lived on land 
and if he ventured on the water it was 
with a terrestrial purpose in view, to 
secure something he could use to ad- 
vantage on shore or to deliver on for- 
eign soil cargoes that in turn would pro- 
vide him substance. He has had no 
other regard for the sea itself. 

The sea, being thus of utility, has been 
employed to the extent that has proved 
feasible. It was not until Bynkershoek 
published his De Dominio Mar's, in 1703, 
that the theory of the three-mile limit 
really entered into the concepts of 
jurisprudence. In that day the effi- 
ciency of gunpowder had increased the 
range of the warrior, and commerce to 
foreign parts was a well-recognized field 
of activity. Throughout the earlier 
ages, gunpowder had for the most part 
not existed and commerce, instead 
of being foreign, was done on a coasting 
trade basis. The two or three centuries 
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immediately preceding Bynkershoek were 
the incubating time in which the world 
was ripened to receive his theory. 

Bynkershoek analyzed and solved a 
need of his time, the desirability of ex- 
erting a wider jurisdiction than had 
theretofore been thought necessary. And 
the very basis of his theory was that 
developments in his world had brought 
a certain part of the sea within the 
sphere of interest of the state. With 
gunpowder an armed ship could stand 
a mile off shore and pepper a fort full 
of holes. The increase of commerce 
multiplied the concern of diplomats in 
their sea frontiers. So, the need having 
arisen, the solution was forthcoming, 
and the exact nature of the answer to 
the problem is significantly called, in 
Europe, the jurisdictional sea or littor- 
al, rather than the three-mile limit. The 
French terms express the underlying 
idea much better than our customary 
English descriptive one. This portion 
of the sea is jurisdictional because the 
land-state has a presumptive interest in 
anything that happens so close to its 
shore. The moral is that when the 
land-state felt its interests widening it 
widened its authority to meet the new 
situation. 

If this reasoning is correct, the high 
seas remain “‘high’’ because the land- 
state has not sufficient practical interest 
in it to warrant it to set up a claim to 
sovereignty over it, which would be 
difficult to enforce and barren in results. 
A general substitute for the state’s 
failure to extend its sovereignty over 
the waste of waters is found in the exten- 
sive regulations of admiralty and the 
maritime navigation rules. These were 
found to give the state quite as good 
satisfaction in respect to its real interests 
on the sea as a preposterous claim to 
jurisdiction, and this is doubtless the 
reason why the extravagant conten- 
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tions of England, Portugal and other 
countries were allowed to apse. 
Sovereignty in the light of these con- 
siderations might be described as the 
measure of the state’s interest in a terri- 
tory, or domain, and I believe that from 
the philosophic point of view the de- 
scription will meet the test of application. 
The high sea, then, is extra-sovereign 
because the state’s interests upon it are 
too tenuous to make it worth while for 
sovereign power to attempt to stretch 
its might that far. What is the result 
when this test is applied to the air? 
The entire art of aviation is based 
upon physical or mechanical principles. 
It is in no sense due to primarily natural 
causes. The balloon floats because of 
the physical fact that certain gases at 
a certain temperature and in sufficient 
quantity are light enough to maintain 
themselves in air and carry besides a 
weight proportionate to the difference 
between their density and that of the 
air. The aeroplane depends upon its 
power, which is strong enough to create 
a counter-wind capable of sustaining 
its weight. The aeroplane travels fast 
enough for its weight to be distributed 
over a body of air that as a whole is 
dense enough to sustain it. Or, to ex- 
plain it in a different way, the aeroplane 
at a given thousandth of a second is 
supported by a column of air extending 
from its lower surface to the ground 
That single column is not dense enough 
to poise it, and if the machine suddenly 
stopped dead, it would fall straight down, 
although provided with its guiding 
apparatus and planes specially designed 
to get from the air all the lift there is 
in them. An aeroplane flies because it 
moves fast enough through the air for 
it to be supported, not by a single col- 
umn, but by many such within the space 
necessary for gravity to get in an effec- 
tive pull downward. The principles of 
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sustentation, particularly through de 
veloping the aerodynamics of the en. 
trant edge, may be much better under. 
stood in time, but the ultimate desire 
of soaring flight is too remote « pos. 
sibility to build any legal system upon, 

Soaring flight is the counterpart in 
the air of seaworthiness. A seaworthy 
craft remains floating in its element of 
water by the operation of the law of 
nature, which decrees that waier is 
heavier than the thing which displaces 
it. Such a craft needs power of sail or 
motor only to move from place to place. 
The craft can stand still in water. No 
humanly constructed machine cai. per- 
manently remain at rest in the air, 
Birds accomplish soaring flight by alter. 
ing the position of their wings and s0 
forcing the wind under them in such a 
manner that it carries them whither 
they will. Rigidity is an essential of 
an aeroplane, and so far as we can see 
will always be a primary feature of it. 
The balloon, while capable of greater 
sustentation, still gives no promise of 
remaining in the air for long periods, 
and it seems far too much to hope that 
it can be so directed to land where it 
wishes, except under very favorable 
conditions. Nor does it give promise 
of ability to weather out a storm in its 
own element, a thing any seaworthy 
craft with half a chance will do. 

The important distinction between 
the sustentation of sea and aircraft just 
set forth would lose its significance were 
it not for the position of the air in which 
balloon and aeroplane travel. The sea 
is at the side of the land where men dwell, 
and nothing that can occur upon it has 
any concern for the land, except as the 
loss of persons or cargo or damage to 
the craft itself affects individuals on 
land. With these exceptions, every- 
thing that happens at sea is as far re- 
moved in respect of interest from the 
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land-dweller as if it occurred in the 
depths of darkest Africa, if there is yet 
such a place. We read of a wreck at 
sea — we who have no maritime invest- 
ments of loved ones or money — and 
by no possible method of philosophy 
can we conjure up a legal interest in the 
incident. Even if a wreck is driven 
ashore on adjacent property, the cir- 
cumstnce does not set us to figuring 
how we can protect our own land from 
similar molestation. For nature has 
decree] that there shall be a shore which 
is pari!y taken by the sea daily through 
the action of the tides, and we have re- 
moved our land interests invariably far 
enough away from the reach of the 
waters not to be closely concerned with 
the beach. In other words, the beach 
or shore is a natural neutral zone, in- 
evitally dividing the sea from the land. 

All aircraft operate above, not at the 
side of, the land. Except over water, 
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an interest. 
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no aviator can even throw out ballast 
without it reaching somebody’s property, 
and there is no neutral zone of beach 
to receive it, or act as a buffer between 
the two elements. The sea-wreck affects 


only the individuals who have entrusted 


persons or cargo to the vessel; it sinks 
in a waste of water where no man has 
The aerial wreck will fall 
upon occupied territory, will affect those 
landholders who have no specific interest 
in the machine or its cargo. 

This difference must be clearly kept 
in mind, and I believe is of sufficient 
fundamental importance to be the decid- 
ing factor in the conclusion which shall 
be legally drawn as to the freedom or 
sovereignty of the air space. The air 
is an appanage indivisible from the 
earth, and any use made of it should 
be predicated upon legal theory that 
recognizes that fact. 





The Acquisition of the Olivart Collection 
By Harvard Law School 


HE Harvard Law School is most 

fortunate in the acquisition of the 
largest private library of international 
law in the world, the collection of the 
Marquis de Olivart, numbering 60,000 
volumes. The library comprises up- 
ward of 15,000 titles. It is printed in 
every modern language, and there are 
1,550 volumes in Latin, some of them 
dating back to the fifteenth century. 
There are also a number of extremely 
rare and limited editions. The collec- 
tion has been pronounced by competent 
authorities the most valuable of its 
kind in the world. 


The Marquis is an authority on inter- 
national law, vice-president of the Inter- 
national Congress, a former head of the 
University of Law in Madrid and the 
major domo of the court of King 
Alphonso. He visited this country re- 
cently, and was delighted with the new 
home of his books, which came over in 
February. 

The Marquis, on his visit to Washing- 
ton, was banqueted by the American 
members of the International Law Con- 
gress with two other eminent foreign 
jurists, Professor Lange of Christiana, 
Norway, and Professor Fiore of Florence. 





The Efficient Handling of Judicial Business 


By W. L. GotpssBoroucu.! 


[' HAS been a matter of surprise to 
me, from my Philippine view-point, 
that throughout the extensive discus- 
sions in recent years in the United States 
by Presidents and people, lawyers and 
laymen, of means for bettering the ad- 
ministration of justice and lessening the 
law’s delays, no one has urged the cry- 
ing necessity for systematic manag- 
ment and disposal by the judges of the 
business coming before their courts, and 
of effective disciplinary measures to 
keep judges up to this important branch 
of their work. The tardiness, technical- 
ity, and expense involved in the present 
rules of procedure governing the selec- 
tion of juries, the production of evidence, 
new trials, appeals, etc., have been well 
ventilated, but the only suggestions 
which I have seen in line with what I 
mean are President’s Taft’s endorse- 
ment of the Philippine law requiring 
decisions to be rendered within a reas- 
onable time, and Mr. Frederick P. 
Fish’s statement that “there can be no 
real reform in the United States courts 
until there is a judge in control of each 
case from the time the pleadings are 
completed, with a definite feeling of 
responsibility on the part of the judge 
that he is to control the procedure.”’ 
After some twelve years of active 
practice, first in the state and federal 
courts of New York City, and later in 
those of the Philippines, during which 
I was finding it increasingly difficult to 
reconcile our tolerance of unsystematic 
handling of court business, with our 
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pride in, and insistence upon, orderly 
methods in other lines of endeavor, | 
went on the bench in Manila in 190, 
and was thus given an opportunity to 
observe the system, or rather l|:.ck of 
system, from within, and to det: rmine 
for myself whether there was any good 
reason why courts should not be put 
upon a business basis. 

Judges of learning and ability were 
serving on the court when I bec: mea 
member of it. Its jurisdiction ext +nded 
throughout the islands. Cases were to 
be tried in the capitals of most of the 
numerous provinces, some of which 
were difficult of access. Yet there was 
no regular division of the work among 
the judges, by districts or otherwise. 
I soon came across cases at which 
each of several judges had nibbled at 
various times, and then passed on to 
something more inviting. There were 
other cases in which no action whatever 
had been taken for a year or more It 
could hardly be called neglect, because, 
to use a homely phrase, what is every- 
body’s business is nobody’s business, 
but the fact remained that cases which 
could and should have been advanced 
months before were untouched. Dis- 
cussion of the situation with my asso- 
ciates led to no satisfactory result, so 
I carried the matter before the Commis- 
sion — the legislative body of the is 
lands; and finally, in 1907, an act (No. 
1648) was passed providing, among other 
things, that “‘all cases arising in the 

. city of Manila shall be assigned 
to the . . . judges of the court by rota- 
tion, as nearly as may be, and all cases 
arising . . . outside of the city of Man- 
ila shall be assigned by districts to the 
. . . judges.” Incidentally the aboli- 
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tion of a most iniquitous fee system was 
secured. The act did not, however, em- 
body all the reforms that I had asked for. 

I served on the bench for several years 
after the passage of the act above re- 
ferred to with some satisfaction to my- 
self, and, I believe, to litigants. I pre- 
pared and kept in my desk a tabulated 
list, to which I could refer at any moment, 
showing the exact status of each case 
pending in my district. On the first of 
the month this list was brought up to 
date, the cases finally disposed of during 
the month being struck off, the new 
cases added, and the progress in each 
pending case indicated. With due re- 
gard to the real interests of the parties, 
and to the demands upon the time of 
counsel, I tried to see that each case 
was progressing. Some dilatory mem- 
bers of the bar probably dubbed this 
unjustifiable meddling, but the great 
majority undoubtedly approved. There 
were times when my zeal was inclined 
to lag, for in many cases I could have 
avoided work, without being criticized, 
until the lawyers made a move. But 
a realization of the anxiety and the 
actual suffering in the case of poor per- 
sons, which litigants would undergo 
while the lawyers and myself dallied 
in the usual way, was enough to bring 
me to my senses, and I would reach for 
my tabulated list. 

Meanwhile any doubt which I may 
have had on the subject had been re- 
moved. There is absolutely no reason 
why courts should not be put upon a 
business basis. Laws should be passed 
determining just what actions and spe- 
cial proceedings shall come before each 
judge of first instance, rendering him 
responsible for the methodical dispatch 
of all matters placed under his control, 
and attaching penalties, from suspen- 
sion of pay to removal, for failure in 
that regard. Some form of report to, 
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and inspection by, a central authority 
is also necessary, because judges are 
human and have been known to disre- 
gard laws which could be evaded with 
impunity. In the Philippines trial judges 
are required by law to render their 
decisions within three months after 
submission (Act No. 1552, Sec. 1); in 
Maryland the period is two months 
(Constitution, Art. 4, Sec. 23); in Cal- 
ifornia, one month (Code of Civil Pro- 
cedure, Sec. 632). But no one will 
maintain that judges in each of these 
jurisdictions do not at times exceed the 
statutory period without reasonable 
excuse. Lawyers naturally hesitate to 
complain for fear of antagonizing the 
judge. In one case in the Philippines, 
where the lawyers did complain, the 
judge said that the clerk had not called 
his attention to the cases. But the law, 
of course, placed the responsibility on 
the judge, and not on the clerk. The 
report should be rendered quarterly at 
least, and should show the status of each 
action and proceeding, and the date of 
each important step taken in it since 
the last previous report. Matters in 
the hands of examiners, executors, trus- 
tees, etc., should be included, for the 
judge of first instance should be re- 
quired to exact promptness from all 
such persons, as they also are inclined 
to be dilatory if not followed up. The 
central authority might be the appellate 
court, one of whose members might be 
excused from decision writing in order 
to examine the reports and make neces- 
sary inspections. Apart from the exam- 
ination of reports and inspections, pre- 
judiced persons should have the right 
to call the attention of the appellate 
court to violations of the law. In case 
of a violation of the law, it would be the 
duty of the appellate court to summon 
the delinquent trial judge before it to 
show cause why#the proper penalty 
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should not be imposed. At the hearing 
the government should be represented 
be the Attorney-General, and the trial 
judge by counsel, if desired. 

It may be argued that laws such as 
are suggested above would trespass on 
the dignity of the courts, and tend to 
lessen our respect for them. It does not 
seem to me that such would be the result. 
The proposed provisions leave the judge 
as independent as ever in forming his 
judicial opinions, and are addressed en- 
tirely to what may be called his admin- 
istrative functions — the business man- 
agement of the court work. The better 
judges would be aided by such laws be- 
cause they are already disposed to do 
what the laws would require, and their 
hands would be strengthened in the 
right direction. Indifferent judges would 


be rendered more efficient. And judgy 
whocould or would not bring their cours 
up to the required standard would 
removed and replaced by competent 
men. Presently the courts would be 
come known as places where prompt 
action was the rule, and, unless I ap 
greatly mistaken, their dignity woul 
be enhanced, and respect for them in. 
creased, in consequence. 

There are few positions in which in. 
competence or indolence can do mor 
harm than on the bench. The judg 
who imposes unduly severe sentence 
is merciless occasionally, but the judg 
who fails to see that the question 
brought into his court are kept moving 
toward their solution is, in his utter 
disregard for the sufferings of care 
ridden humanity, merciless always. 





The Judicial Character, as Made by English Judges 


By Henry C. RiEty 
OF THE RicHMoNnD (Va.) Bar 


O A REAL lawyer this must be an 
absorbing subject. He generally 
desires and looks forward to the possi- 
bility of judicial service. If such pro- 
motion comes, apart from the fitness 
that must depend primarily upon his 
own qualities, exertions, and experience, 
he will find no better light for his path 
than that which shines from the lives 
of the great judges of the past. To 
condense some of this precious light 
within a narrow compass is the purpose 
of these comments. They consist of 
but passing a word as to most of the 
names mentioned, based upon reading 
not exhaustive, but perhaps sufficient 
to give at least a partial view of some of 
the great men of the English bench and 
to afford opportunity to learn something 
of the more obvious lessons of their lives. 


As almost every lawyer did until more 
modern days, we begin with Coke. His 
will be a great name in the law always— 
certainly as long as the English common 
law is known and studied. The imper 
fections of his character, so apparent 
in his earlier life, were held more in re 
straint while he sat on the bench, and 
he exemplified much that a judge ought 
to be. Nothing in his judicial life is 
more interesting than his encounter with 
James the First— that paradox of a 
monarch, whose own judicial discrimina 
tion was so exquisite, we are told, that 
he could taste of the water from the 
cauldron in which some poor wretch 
had been boiled to death and pronounce 
the unhesitating judgment: ‘‘This was 
a witch,” or “This was not a witch.” 
The incident is well known but is always 
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worthy of repetition. In acase where his 
own interests were involved, the King 
sought to overawe the judges of Eng- 
land and to commit them to a certain 
course in advance. The other judges 
expressed compliance. Coke’s answer 
was: ‘When the case happens, I shall 
do that which shall be fit for a judge to 
do.” It was the noblest illustration of 
the independence that marked his whole 
life. Yet, admirable as was Coke’s con- 
duct, it has many parallels in English 
judicial history. The time’has not come 
often since those days of intensified royal 
prerogative when the test would have 
been similarly applied, but, to the 
credit of the English bench, few of the 
judges who have succeeded Coke would 
have been less true to duty. Lord 
Chelmsford’s firm refusal, at a much 
later time, to submit to interference at 
the hands of Disraeli with his judicial 
appointments, is but one of a number 
of instances showing that Coke’s spirit 
has ever since been alive in England. 

Sir Matthew Hale, that modest, 
virtuous man who gravely warned his 
grandchildren against the evil influence 
of “pledging healths,” is in many re- 
spects the antithesis of Coke, the grim, 
militant lawyer, who, with all his merits, 
neither possessed nor cultivated those 
gentler virtues for which Hale was so 
conspicuous. But they stand on com- 
mon ground in the high conception of a 
judge’s duty that both held and exem- 
plified. Hale’s views were expressed 
in a series of rules for judicial conduct 
which he composed and closely followed. 
They embody the essentials of strict 
uprightness, industry, independence, self- 
restraint, and that rarer quality of the 
open mind, which, in his words, is to be 
not ‘‘prepossessed with any judgment 
at all, till the whole business and both 
parties be heard.’”’ He has given an 
example to both judges and lawyers in 
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the practice that he observed of speaking 
“in few words and home to the point.” 
No purer character is to be found in 
England’s judicial annals, and perhaps 
none have been more learned and en- 
lightened. His virtues stirred the heart 
of the Puritan Richard Baxter to write 
of him in words of unmeasured praise, 
in part as follows: 


“Sir Matthew Hale, that unwearied 
student, that prudent man, that solid 
philosopher, that famous lawyer, that 
pillar and basis of justice — (who would 
not have done an unjust act for any 
worldly price or motive)— .. . that 
pattern of honest plainness and humility, 
who, while he fled from the honors that 
pursued him, was yet Lord Chief Jus- 
tice of the King’s Bench, after his long 
being Lord Chief Baron of the Exche- 
quer; living and dying, entering on, 
using, and voluntarily surrounding his 
place of judicature with the most uni- 
versal love, and honor, and praise, that 
ever did English subject in this age, or 
any that just history doth record.” 


All lawyers do homage at the shrine 
of Holt. In America there is a custom 
to speak of the “Great Chief Justice.” 
In England, though no single judge 
stands out with such pre-eminence, prob- 
ably the name of Holt as naturally rises 
to the thoughts when this term is used 
as that of Marshall does in this country. 
He stands for strength, for soundness, 
for courage, for common sense. He 
lived at a time when witchcraft and 
supernatural appearances were yet be- 
lieved in, and the individual who 
announced himself as the messenger of 
the Almighty, charged with a demand 
that a nolle prosequi be granted for a 
certain prisoner then awaiting trial, had 
reason to hope that he might overawe 
the Chief Justice. But Holt, observing 
that the Almighty would never have 
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given to him a direction which should 
have been addressed to the Attorney- 
General, rebuked the deceit and com- 
mitted the false messenger to prison. 
He has a peculiar interest for American 
lawyers, because, unlike most of those 
who have reached high judicial office 
in England, he did not combine political 
activity in the houses of Parliament with 
the discharge of his duties as a judge. 
In the words of Lord Campbell, he was 
a ‘‘mere lawyer,’’ possessing a “‘passion 
for justice’ and a “genius for magis- 
tracy’’ — qualities displayed during a 
long judicial service and resulting in a 
record that has made Holt “the model 
on which, in England, the judicial 
character has been formed.” 

As Chief Justice Holt’s days were 
drawing to a close Lord Hardwicke, 
against the judgment of his mother, 
who wished him bred to some ‘‘honester 
trade,’’ was entering on those studies, 
which, aided by his great powers of 
mind and long experience, were to give 
him the consummate knowledge and 
mastery of equity for which he is pre- 
eminent. It was not unfitting that as 
the great judge who knew so well and 
so soundly administered the common 
law was laying down his work, he who 
was to expound so admirably and in a 
large measure to create the present sys- 
tem of English equity was taking up 
his own. Individual judgments will 
differ, but Chief Justice Holt and Lord 
Hardwicke, each in his own sphere, are 
perhaps the highest types in the two 
great branches of English law. But 
Lord Hardwicke was greatly superior 
to Holt in culture and general fitness 
for high judicial position. He succeeded 
by persistent efforts, which were charac- 
teristic of everything he undertook, in 
making himself an admirable English 
scholar, a quality which his judgments 
reflect; and he spared no pains to inform 
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himself on all subjects that would fur. 
nish any direct aid in the discharge of 
his duties as a judge. The result of 
such thoroughness, aided by such ability, 
was the creation of a type to serve asa 
model for all judges who have followed 
him. His self-control, his desire to do 
justice, his courtesy and consideration, 
left nothing to be desired in his demeanor 
on the bench. More learned and more 
gifted perhaps than any who appeared 
before him, he was yet ever patient and 
attentive, anxious to gather any light 
that counsel might give, and, without 
untimely suggestions and interruptions, 
he heard the case through to the end, 
when a complete grasp of the facts con- 
sidered in the light of the law, which 
none knew better than he how to apply, 
enabled him to give a sound judgment. 

Scotland has given some eminent 
judges to England. Of these, when 
every point is considered, Lord Mans- 
field is easily the greatest. It would 
require more than a paragraph or two 
to do justice to what he was. From the 
beginning he applied his remarkable 
mental powers to the acquisition of a 
broad and thorough learning, seeking 
to liberalize and to strengthen his mind 
by gaining a real acquaintance with 
history, literature, philosophy, and the 
classics, and by association with men 
of literary attainments and culture. In 
his study of law itself, he did not tread 
merely in the narrowest circle of profes- 
sional learning, but sought out and 
made his own the Roman civil law, inter- 
national law, and the systems of modern 
European countries other than England. 
These habits of study he continued 
throughout a long life, covering nearly 
the whole of the eighteenth century; 
and so when at fifty-one, after m ny 
years of experience at the head of the 
English bar and in parliamentary life, 
he was called to preside as Chief Justice 
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of the King’s Bench, he was fitted as 
few have been at any time to fill so im- 
portant a post. But his attainments, 
his rare mental powers, would not alone 
have made him, as some have thought 
him, the greatest of English judges. Lord 
Mansfield loved justice, he felt his obli- 
gation as a servant of the public, he was 
unflinching in his courage and independ- 
ence, and he had in marked degree that 
somewhat rare combination of qualities 
which make up what may be called the 
judicial faculty — something capable of 
no exact definition, heaven-born, per- 
haps, and certainly, by some, not to be 
acquired. The administration of his 
court was beyond criticism, and he pre- 
sided with a dignity and consideration 
unsurpassed even by Lord Hardwicke. 
Coke, Holt, perhaps others, were more 
deeply learned in the common law, had 
greater reverence for it, and are more 
thoroughly identified with it. But Lord 
Mansfield’s accomplishments for juris- 
prudence went much beyond the work 
of any of these. With a breadth of vision 
impossible for men whose only learning 
was the common law, he saw the need 
of something more expansive to apply 
to changing commercial conditions, and, 
building on other systems with which 
his extensive studies had given him 
familiarity, he instituted, and in large 
measure perfected, a new system of law 
for the world of trade and business. 
Judicial history has few instances of 
opportunity so admirably embraced. 
He well deserves to be characterized, 
in the terms so often used of him, as 
“The Great Lord Mansfield.” 

Lord Camden is hardly to be placed 
among England’s greatest judges, but 
there is a charm about him that some 
greater names do not possess. It is the 
attraction of noble character, always 
nobly exerted, rather than of uncommon 
powers. While Attorney-General, he 
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thus expressed his conception of his 
duty as public prosecutor in an important 
capital case before the House of Lords: 
“My Lords,” he said, ‘‘as I never thought 
it my duty in any case to attempt at 
eloquence where a prisoner stood upon 
trial for his life, much less shall I think 
of doing it before your Lordships: give 
me leave, therefore, to proceed to a 
narrative of the facts.’’ Living long, 
as most of the noted English judges 
did, he was true always to this spirit 
of justice and moderation; and in all 
his conduct, both as judge and legisla- 
tor, he acted on the belief that he was 
charged with an obligation to aid in 
making the law the servant of truth and 
freedom. Indeed, there was about him, 
as one of his contemporaries has re- 
corded, a ‘‘kind of benevolent solicitude 
for the discovery of truth.’”’ Approach- 
ing his duties in this spirit, when called 
to fill the highest judicial office in Eng- 
land, and possessing much more than 
ordinary powers and attainments, he 
did not need the more brilliant qualities 
of some of his greater contemporaries 
to make of him the trusted and respected 
judge that he became. 

If we may trust Lord Campbell’s 
narrative, Lord Thurlow enjoyed a rep- 
utation as a great judge that he did not 
deserve. His immense self-confidence, 
his overbearing and often threatening 
manner, his oracular and contemptuous 
method of speech, awed those who came 
in contact with him and impressed them 
with a belief in his possession of powers 
which a critical consideration of his 
acts and utterances does not support. 
Yet even Lord Campbell, who, whether 
in the spirit of the impartial historian 
or for some other reason, finds little 
to praise in Lord Thurlow, admits the 
native vigor of his intellect and the in- 
fluence which he could exert over the 
minds of men. And it could not well 
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be that the man, alone of all others, 
of whom Dr. Johnson admitted that 
when he had to meet him “he should 
wish to know a day before,’”’ was other- 
wise than the remarkable being which, 
in his own day, he was certainly thought 
to be. But purely in his character as 
a judge — and it is in this aspect that 
we are concerned with him — Lord 
Thurlow suffers by comparison with 
others. He had the opportunity of 
practice before both Lord Hardwicke 
and Lord Mansfield, but apparently 
the admirable example of judicial pro- 
priety which they set failed to impress 
him. Unusually fitted by nature to 
preside with dignity and to incite respect, 
he often failed to do either; and though 
the trespass of his undisciplined nature 
on the rules of strict decorum some- 
times excites amusement, it transcends 
all notions of what should be expected 
from the first magistrate of a great 
country. It was hardly possible that 
so vigorous a mind and forceful a charac- 
ter should not have been reflected in judg- 
ments that command respect, but there 
is little to indicate that he imitated his 
great contemporaries in their ambitious 
efforts to fit themselves for their impor- 
tant work and to improve the systems 
of law which they administered. He 
was careless and immethodical and, if 
current report spoke the truth, he was 
even sometimes content to deputize the 
writing of his opinions. No taint or 
suspicion of corruption ever rested upon 
him, but impartial consideration of his 
conduct forces the conclusion that to 
Lord Thurlow the holding of his high 
office was more important than its 
efficient and useful administration. 

It is not often that from one family 
come two such men as the brothers, Wil- 
liam and John Scott. Both won great 
reputations as judges and both lived 
to extreme old age. The elder, Lord 
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Stowell, died past ninety and was hardly 
less honored for his charming and cyl. 
tivated personality than for the sound. 
ness and learning of his judgments jp 
admiralty and international law. John 
Scott, familiar to every lawyer as Lord 
Eldon, almost reached his brother’s years, 
for he died in 1838, in his eighty-seventh 
year. Although his judicial life had 
closed ten years earlier, for more than 
twenty years prior to his relinquish. 
ment of the Great Seal he had sat con. 
tinuously in the Court of Chancery, a 
longer tenure of that high office than 
any Chancellor enjoyed except Lord 
Hardwicke. Lord Campbell has thought 
fit to call attention to many serious de- 
fects that Lord Eldon possessed as a 
judge, and it is certain that he was dila- 
tory in the discharge of judicial business 
and was of that turn of mind which 
abhors all change and opposes reform 
intended for the correction of existing 
abuses. But difference of political views, 
and the sharp antagonism that this 
frequently brought about, may explain 
much of Lord Campbell’s unfavorable 
comment. It is well to remember also 
that the latter’s trustworthiness as a 
biographer has been severely questioned. 
Even the somewhat hostile atmosphere 
of the ‘Lord Chancellors” does not be- 
cloud the great qualities that marked 
Lord Eldon’s judicial career, and that 
explain the reverence in which his name 
is held. Probably no one has surpassed 
him in that characteristic which a judge 
ought to acquire, if he does not possess 
it by nature, of courteous and patient 
consideration for the counsel who appear 
before ,him. His complete knowledge 
and understanding of the law which he 
administered, the soundness of his appli- 
cation, and his desire to do justice, which 
never yielded to any other motive, en- 
sured a right judgment in every case. 
In the clearer light of later years some 
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faults he had are more apparent, but 
all who seek judicial excellence would 
do well to study his life on the bench 
and, in large measure, to follow the 
path by which he passed to the great 
emience that he reached. 

The year 1750 is the birth year of 
two noted English lawyers — Erskine 
and Ellenborough. The first, the fore- 
most advocate of his own and perhaps 
of any time, was also Lord Chancellor, 
and the other became Chief Justice of 
the King’s Bench and as such enjoyed 
an ascendency that few judges have 
had. Erskine’s enthusiastic, gifted and 
intrepid nature fitted better into the 
stress and excitement of life at the bar, 
and the administration of the dry doc- 
trines of the Court of Chancery, with 
which his previous experience had not 
made him familiar, added nothing to his 
reputation during his short term of 
office. But Lord Ellenborough’s is a 
name to conjure with. In him the law 
seemed to be vitalized. When he spoke, 
men rendered respect and obedience. 
Like a true successor of Lord Coke, he 
was unwavering in his independence, 
as faultless in his understanding as he 
was thorough and comprehensive in his 
knowledge of the law. Yet with all his 
gifts and learning, his qualities of man- 
ner and presence entered largely into 
his judicial reputation, and there is 
perhaps no more striking instance among 
English judges of the part that mere per- 
sonality plays in the respect and authority 
which a judge acquires. In his strong 
and able hands all felt a sense of security, 
and he ruled without question in the 
Court of King’s Bench. His career on 
the bench was marred only by his rough 
and overbearing manner, a thing ap- 
parently inseparable from some natures 
when raised to high position, and a fault 
common to more than one English judge 
of justly great reputation. In Lord 
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Ellenborough’s case, as Lord Campbell 
has well said, the defect is forgotten, 
“while men bear in willing recollection 
his unspotted integrity, his sound learn- 
ing, his vigorous intellect, and his manly 
intrepidity in the discharge of his duty.” 

When death ended Lord Ellenbor- 
ough’s tenure of office, it was fortunate 
for the public interests that the high 
post which he had filled passed to the 
no less able keeping of Lord Tenterden. 
Without the gifts and accomplishments 
that give a charm to the lives of so many 
men of reputation, and having accom- 
plished nothing brilliant in his whole 
career, Lord Tenterden is yet one of the 
most interesting characters among Eng- 
lish judges. Judging by his inheritance 
alone, life did not open a very wide 
prospect to him. The son of a barber 
in a small town could not have a reason- 
able hope of reaching the Chief Justice- 
ship of England. And so, many adverse 
conditions had to be overcome. But 
he surmounted them all. When he 
entered upon his office, he was ripe in 
legal learning, thoroughly disciplined 
in mind, impressed with a high sense of 
the trust committed to him, and possessed 
of a just estimate of its requirements. 
His attitude towards judicial duty is 
nobly expressed in his comment to a 
friend, who congratulated him on his 
promotion from the bar, that “the 
search after truth is much more pleasant 
than the search after arguments.” The 
period during which he presided in the 
Court of King’s Bench. is described by 
Lord Campbell as a “golden age” in 
which “law and reason prevailed.” And 
while he suffered at times from the 
same infirmities of temper that had 
marked Lord Ellenborough, the admin- 
istration of his court was in most respects 
beyond exception. Discipline was main- 
tained, argument kept within proper 
bounds, the just limits of decision ob- 
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served, and law and justice made the 
basis of all. 

As we approach more modern days, 
few, if any, of the figures in the forefront 
are more attractive than that of Lord 
Lyndhurst. Born in Boston, though 
brought up and living all his life in Lon- 
don, he is one of the two native Ameri- 
can lawyers who have won great dis- 
tinction in the law in England, the other 
being Judah P. Benjamin. He possessed 
the acutest of intellects, and was able, on 
occasion, to master and apply the law 
at the bar with singular skill and to 
administer it on the bench with equal 
force and clearness. But he was more 
of a statesman than a lawyer, and it 
has been questioned whether he was 
really great as a judge. Whatever his 
deficiency, however, in completeness of 
legal learning, there can be no question, 
perhaps, that, as became the successor 
of Lord Eldon, he was as well fitted by 
nature to hold high judicial office as 
any who preceded or followed him. His 
clear head, his ready perception, his 
willingness to hear argument, his open 
mind, his thorough self-command, made 
a fortunate combination of qualities 
that resulted in his admirable manner 
on the bench and in the sound and satis- 
factory judgments that he rendered. 
It is probably true that many surpassed 
him in technical learning, and it may be, 
as some have asserted, that his heart was 
not in the law. He has at least given 
an example of judicial propriety and 
fitness that suffers in comparison with 
none. Lord Westbury, whose searching 
intellect and bitter tongue made him 
the keenest and least favorable of critics, 
expressed the opinion, near the close 
of his long life, that Lord Lyndhurst’s 
was the finest judicial intellect that 
he had known. 

Few can reach the heights won by the 
great names so briefly touched on here, 
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because, in truth, there is not room 
there. Many must be content to fing 
the end of their journey on the slope 
below. Opportunity is not impartial 
of her favors, and lends her aid to only 
a few. But all may hope to rest upon 
the heights; for it is a lesson of judicial 
history, not only in this country of 
supposedly greater opportunity, but in 
England as well, that from the smallest 
beginnings have come names _ forever 
great in the records of Westminster Hall 
and Lincoln’s Inn. Lord Tenterden’s 
rise to greatness from the humble posi- 
tion of the son of a barber of Canterbury 
has been recorded. The great Sugden 
began life under the same conditions, 
But he who reads the latter’s life in the 
spirit of emulation will find little of 
encouragement except in the fact of his 
humble origin and small prospects; for 
Sugden was no ordinary being carried 
to the front merely by determination 
and strict application, aided, as is usual 
in such cases, by good fortune. No 
doubt he had his full share of these qual- 
ities and exerted them to his advantage; 
but he must have been gifted with powers 
of mind which not the most patient and 
intelligent cultivation will develop in 
most men. What lawyer within the 
experience of any of us could in an even- 
ing examine and digest for appropriate 
action on the morrow no less than thirty- 
five briefs; and then, regardless of the 
rest that most would seek after such 
labors and in view of those to come, would 
proceed to a late sitting of the House of 
Commons for a contest of wits with 
those who were shaping the course of a 
great nation? Our wonder increases 
when we learn that he lived to the age 
of ninety-four. Upon the bench he car- 
ried the same extraordinary powers. His 
“piercing intelligence,” as one of his 
biographers has called it, penetrated to 
every nook and corner of the case and 
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cast light upon the whole pathway to 
be traveled in delivering judgment. Ar- 
gument before such a judge could not 
have been always an unmixed pleasure. 
Consciousness of knowledge and mental 
grasp greatly inferior to that of the lis- 
tener must have been far from comforting 
to many of the counsel who addressed 
him. At least, we learn that Sugden 
was not always patient and considerate 
under such circumstances. But in spite 
of such faults, which are scarcely insep- 
arable from the possession of a mind so 
powerful and independent, he must be 
regarded as among the first of English 
judges. Deep and accurate learning, 
an experience such as few lawyers have 
had, and a remarkable intellect combined 
to make him a judge who, for soundness 
and force of decision, has perhaps not 
been surpassed. 

The roll is not complete: only a few 
high points have been touched, and many 
great names remain— Lord Notting- 
ham, the first to make of English equity 
a real system; the gifted and scholarly 
Somers, who so well knew a judge’s 
duty, as exemplified by the simple but 
noble answer with which, on a noted 
occasion, he met the argument of hard- 
ship, that a judge “ought not to make 
the parties’ case better than the law has 
made it’; Lord Kenyon, pictured in no 
enviable light by Lord Campbell, but 
whom Lord Campbell himself compels 
us to respect in describing the courageous 
and honorable course that he always 
pursued; Brougham, with mental en- 
dowments rarely surpassed, more ver- 
satile, perhaps, than any of the great men 
of English history, but too undisciplined 
and eccentric to attain the essentials 
of high judicial character; Lord Cot- 
tenham, comparatively unknown when 
made Lord Chancellor, but found to 
have rare gifts as a judge, and who, be- 
cause of his admirable judicial demeanor 
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and the excellence of his judgments, has 
left the highest reputation; Lord West- 
bury, the very embodiment of intellec- 
tual power, under whose touch the most 
abstruse and difficult of legal problems 
appeared simple and easy of solution, 
but whose deficiency of moral faculty 
led him into errors that have inevitably 
dimmed his great reputation; Lord 
Campbell himself, the biographer of 
most of those mentioned here, who was 
not without some of the faults which 
he so faithfully recorded of others, but 
whom to hear in his best moments on 
the bench was “‘like listening not only 
to law living and armed, but to justice 
itself’; Lord Cairns, of intellectual 
force not inferior to Lord Westbury’s, 
though of a different order, pronounced 
by Mr. Benjamin to be the greatest 
lawyer before whom he ever argued a 
case, and who to learning and mental 
power added all the other more serious 
qualities that make up judicial excel- 
lence; Lord Selborne, celebrated not 
only as a remarkable judge but as one 
of the chief benefactors to English law 
in the judicature act of 1873, for which 
he was chiefly responsible; and many 
others,—especially among those who did 
not reach the foremost places in the 
judiciary, some of whom, in their less 
conspicuous posts, exhibited qualities 
that might well have accompanied the 
highest judicial honors that England 
could confer. Blackstone was a puisne 
judge. Buller, thought by most of his 
contemporaries the superior of Lord 
Kenyon and Lord Mansfield’s choice 
for his successor, held a subordinate 
judgeship until his death. Sir William 
Grant, a great master of equity, stopped 
short of the first prize in the Court of 
Chancery. There are many other in- 
stances. 

As we look back on them all, some 
things stand out most prominently. A 
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superficial but interesting fact is the 
great age that so many reached. The 
sound mind and the sound body seem 
to have met. Of those mentioned all 
but six reached their seventieth year. 
Lord Mansfield died in his eighty-ninth 
year. Lords Lyndhurst, Brougham and 


St. Leonards (Sugden) each lived until: 


past ninety. Coke was eighty-two, Cam- 
den, eighty, Lord Chelmsford, eighty- 
five. Lord Eldon and his brother, Lord 
Stowell, have already been mentioned. 
Of fourteen judges who held the office 
of Lord Chancellor during Queen Vic- 
toria’s reign the average length of life 
was over seventy-nine. One, Lord Hals- 
bury, still survives and is strong of body 
and clear of head at eighty-six. It is 
promised to those who serve the higher 
law that ‘length of days, and long life, 
and peace” shall be added unto them. 
May we not believe, from the facts here 
briefly recorded, that the scriptural 
promise has been given a wider applica- 
tion? 

Looking somewhat more deeply, a 
study of their lives leaves the conviction 
that, with rare exceptions, they owed 
their promotion, not to mere chance 
circumstances, but to their apprecia- 
tion of the difficulties of their calling 
and to the perseverance and industry 
which they applied in overcoming them. 
Native mental gifts played their part, 
but of their success the language of 
Lord Campbell, in speaking of Lord 
Hardwicke’s great achievements, may 
be used, that “‘like everything else that 
is valuable, it was the result of earnest 
and persevering labor.’’ The account of 
Lord Mansfield’s great exertions to pre- 
pare himself for his legal career would 
cast a damper over the spirits of most 
young men looking to the law as the 
avenue to success and distinction. The 
statement is made of Lord Eldon that 
so thorough and comprehensive had 
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been his preparation that before he hag 
ever pleaded a cause he was fit to pre. 
side on the bench. Lord Nottingham, 
Lord Somers, Sir Edward Sugden, indeed 
all who won real distinction, laid out 
their lives on the same principle and 
reaped the fruits of it. 

Such preparation must have preceded 
true success; but any real knowledge 
of the history of English judges will 
impress one with how well in almost all 
respects the great majority measured 
up to a high standard of judicial fit. 
ness — in natural ability, in knowledge, 
in independence, in general judicial de. 
meanor, in the labor and practical skill 
necessary for the thorough and efficient 
administration of the large duties they 
were called to fulfill. Individual faults 
have been recorded. Occasionally a 
poorly fitted or even incompetent selec- 
tion was made. Owing also to the par- 
liamentary duties required of those 
filling the highest judgeships, political 
considerations in a measure controlled 
in the appointments to these posts; 
but even in these instances the choice 
was nearly always made from men whose 
mental worth and accomplishments had 
raised them to a position of leadership 
at the bar. The object appears to have 
been that the judge should be a real 
expert — the very best that his country 
could afford for the work to be done. 

But as judicial integrity is the founda- 
tion stone of any administration of jus 
tice, so better than all else is the record 
of high character. Abuses have existed. 
Justice has been sometimes delayed, 
and many judges, who, with the oppor- 
tunities before them, should have been 
the initiators of reform, were slow to 
take steps for the simplifying of the com- 
plicated and expensive legal machinery 
of the courts and for the abolition of 
outworn and unjust laws. But it has 
been rare in the last two or three hun- 
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dred years that an Englishman might 
not feel assured, in approaching a court 
of justice, that no consideration in the 
mind of the court would outweigh the 
desire to reach a right judgment. Per- 
haps the mere fact that the judges kept 
themselves honest does not merit praise, 
butevenin England the same high stand- 
ard has not always been maintained. A 
reminder of a time when less creditable 
conditions existed is found in the words 
quaintly spoken of Sir Randolf Crewe, 
that Chief Justice of the King’s Bench 
who forfeited his office rather than sanc- 
tion the illegal practices of Charles the 
First in obtaining supplies of money. 
Contrasting his independent conduct 
with that of the corrupt judges who 
yielded to the King’s wishes, Hollis, a 
member of Parliament, finely said: ‘He 
kept his innocency when others let theirs 
go... which raises his merit to a 
higher pitch. For to be honest when 
everybody is honest, when honesty is 
in fashion and is trump, as I may say, is 
nothing so meritorious; but to stand 
alone in the breach — to own honesty 
when others dare not do it, cannot be 
sufficiently applauded, nor sufficiently 
rewarded.” 

It is an honorable record, the making 
of which has counted much in the crea- 
tion of the English national character 
and in the strength and permanence of 
the English government. And with 
those qualities in individual judges that 
have most fixed attention now in mind, 
from the rapid summary that has been 
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made, the typical judicial character may 
be builded. More than one noteworthy 
trait existed in all, in some nearly all 
were combined. But selecting some 
quality that was marked in each, and 
choosing only from the best that Eng- 
land’s proud record of judicial history 
gives, the qualifications might be these: 
The purity of motive and exalted vir- 
tue of Hale; the independence of Coke; 
the rugged strength and common sense 
of Holt; the great professional learning 
of Eldon and of Campbell; the human- 
ity, the love of truth of Camden; the 
majesty of presence and authority of 
Ellenborough, without his tendency 
sometimes to pervert these gifts; the 
mental acuteness and power of expres- 
sion of Sugden and of Westbury; the 
open mind, the courtesy of manner, the 
remarkable memory, the readiness to 
hear argument of Lyndhurst; the cease- 
less industry of Cottenham; the self- 
command, the close but restrained atten- 
tion to argument of Lord Cairns; the 
discipline, in a wide sense, maintained 
by Tenterden; Lord Nottingham’s ha- 
tred of adelayed cause; the innate judi- 
cial faculty. of Hardwicke and of Mans- 
field, as well as their general culture and 
enlightened attitude toward their pro- 
fession; the integrity, the desire to do 
justice, the courageous firmness in the 
discharge of duty that marked them all. 
Such a standard might not be exacted, 
but it is one to be contemplated and 
striven for. 





The Activity of the Illinois Bar Association in 
Procedural Reform 


AN IMPORTANT conference on 

procedural reform took place at 
the thirty-sixth annual meeting of the 
Illinois Bar Association, held at Chi- 
cago, April 26-7, all the state bar asso- 
ciations having been invited to send 
delegates. In addition to the discus- 
sion of reform of procedure, the subject 
of recall of judges and judicial decisions 
also furnished a topic for consideration. 

Thirty states responded to the request 
to send delegates. The discussion was 
opened by an able address by Horace 
Kent Tenney, the retiring president. 
It was not necessary, he said, to choose 
between the old common law system 
and an enormous code. It was desir- 
able rather to take the wise middle course 
founded upon the two essentials of a 
short and simple practice act to be 
passed by the Legislature and of power 
in the courts to regulate matters of pro- 
cedure. A great advance would be 
made, he thought, if the Supreme Court 
of the United States could be empowered 
to formulate a practice act for use in the 
federal courts throughout the country, 
a change that would result not only in 
direct benefit to litigants in those courts 
but would serve as an excellent example 
for lawyers in the various states. 

The spirit of the meeting was shown 
by the hearty applause given to a story 
related by Mr. Tenney at the banquet. 
According to his story, the relator was 
sitting around a courtroom one day in 
pursuance of our time-wasting methods, 
waiting for his case to come up, while 
two lawyers engaged in a long and tire- 
some argument as to the soundness of 
a declaration. Mr. Tenney’s client 
listened patiently to the subtleties of 


the disputants until patience ceased to 
be a virtue, when he turned to his attor. | 
ney and said: “Why don’t they let the } 
fellow who is suing say that the othe 
fellow is a damned scoundrel and that } 
he is ready to prove it?” 

“So far as reform in pleading is con. 
cerned,’”’ comments the National Cor. 
poration Reporter, “‘that is the whok 
story in a nutshell.” 

President Tenney’s address was emi- 
nently constructive, but other speeches 
served quite as much, perhaps, to stimu 
late thought. There was frequent allu- 
sion to the unwieldy New York code, 
which as framed by David Dudley Field 
contained only 300 provisions, but which 
has been encumbered with amendments 
by the Legislature — though, said Wil 
liam Nottingham, the delegate from 
New York, it may yet be redeemed to 
usefulness, since a commission is now 
at work upon a draft of a brief and less 
complicated act. It was shown that 
Indiana has suffered in much the same 
way as New York, thereby ‘‘achieving 
a remarkable waste of time in getting 
down to the issue which is to be sub- 
mitted to the court for decision.” 

The abominations that frequently at- 
tach to expert testimony came in for 
condemnation; so did the elaborate 
systems which, in some states, make 
it almost impossible for a poor litigant 
to take an appeal. Victor G. Gore of 
Michigan attacked the Chicago court 
procedure in criminal cases as dilatory. 
George Bryan, representing Virginia, 
declared that under the present system 
the right of appeal was denied many 
litigants owing to the great expense 
involved. The Chicago Municipal Court 
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was held up as a model “poor people’s 
court,” by Horace G. Lunt of Colorado. 

The delegate from Indiana urged the 
devising of a system whereby one appeal 
should suffice and the parties be saved 
the burden which in many states is put 
upon them by the ordering of a retrial. 

On the other hand there were dele- 
gates who, like Victor G. Gore of Michi- 
gan, found reason for jubilation — he 
because ‘‘we are free from the complexi- 
ties of the codes of New York and Indi- 
ana and equally free from the anti- 
quated system prevailing in Illinois; our 
constitution gave our Supreme Court 
power to regulate legal procedure, and 
practice proceeds under the direct con- 
trol of the Supreme bench.” John G. 
Schaick of Missouri also ventured a 
boast to the effect that in jury trials that 
state no longer insists upon a unanimous 
verdict, but requires merely the con- 
currence of nine men, thus admitting 
that principle of majority rule which 
is recognized everywhere in this country 
except in courts. Alfred G. Ellick of 
Omaha, representing Nebraska, also 
urged that the jury system of the coun- 
try be changed so that the verdict of a 
majority of a jury shall be accepted. 
The delegate from Washington, H. H. 
Field, congratulated himself and his 
brethren that the Legislature of that 
Pacific state has concerned itself chiefly 
with substantive law and has not both- 


y ered much about questions of practice. 


The representative of Tennessee, Albert 
W. Biggs, recalled with pride that his 
state was not making very large addi- 
tions to the existing tonnage of printed 
reports. “Every lawsuit can be taken 
to our highest court,” he said, ‘‘and the 
Supreme Court of Tennessee disposed 
of about 1,500 cases last year; but no 
opinions were written save in the im- 
portant cases, as the court has abandoned 
the practice of writing opinions which 
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merely reaffirm a previous decision 
upon the same question of law.” 

The representative of Wisconsin, B. R. 
Goggins, suggested that the appellate 
courts should disregard all errors com- 
mitted in the trial of a case save those 
which have wrought actual injustice to 
the litigant who complains of the judg- 
ment. The argument of Mr. Schaick, 
of Missouri, went further. ‘Where the 
jury is instructed in writing,” he said, 
“the Court should require the lawyers 
to state their objections to these in- 
structions before they are read to the 
jury, and should not allow error in such 
instructions, to which no objection is 
made at the time, to be made the basis 
of complaint in the upper court as a 
means on the part of the defeated party 
of obtaining a reversal. The judge 
should be permitted to comment upon 
the evidence, so that the jury in deter- 
mining its weight and credibility may 
have the benefit of his views. Finally, 
the Appellate Court should never be 
permitted to reverse a case unless upon 
an examination of the whole record it 
appears that there has been a miscar- 
riage of justice.” ; 

Major Edgar B. Tolman, president of 
the Chicago Bar Association, in advo- 
cating a reform of rules of procedure, said: 

“Nearly all the evils of the present 
system of procedure are due to the fact 
that sometimes on both sides of a case 
there is a desire to delay the adminis- 
tration of justice in the particular con- 
troversy, and for that reason resort is too 
frequently had to technicalities. Fully 
half the changes agreed upon as neces- 
sary can be accomplished by rules of 
court without the slightest change in 
existing law.” 

John H. Wigmore, Dean of the Col- 
lege of Law of Northwestern University, 
emphasized the necessity for changes in 
legal procedure. Delay, expense and 
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uncertainty, he said, characterized the 
administration of justice. He had inves- 
tigated conditions in the five states, 
where the delegates had found nothing 
to criticize, and, taking cases at random, 
he declared, fully one-half had required 
from two to four years to be decided. 

As a remedy for present conditions 
Dean Wigmore advocated that the 
courts be given power to make their 
own rules of procedure. There should 
be a general revision, but the courts are 
better qualified than the Legislature to 
make it, he declared. 

Albert D. Early, chairman of the com- 
mittee on law reform, introduced a reso- 
lution which was unanimously passed, 
that the report be presented to the Su- 
preme Court of Illinois with the recom- 
mendation that it do as much as pos- 
sible toward putting in effect the court 
rules outlined, and also that a bill be 
presented in the Legislature embodying 
reforms requiring legislative action. 

In substance, the jurists and lawyers 
who spoke agreed upon these proposed 
reforms: 

Discard the common law and legisla- 
tive code methods of regulating court 
procedure. 

Leave the matter with the judge; let 
him use his common sense. 

Do not limit the admissibility of evi- 
dence by rules of procedure which have 
long since become antique. 

Spurred on by a vigorous speech by 
Judge Marcus Kavanagh of the Superior 
Court, who declared that many evils 
and abuses in court procedure ought to 
be remedied, and who declared that the 
Supreme Court had avowedly overruled 
itself 150 distinct times, the Association 
took steps to call a conference of judges, 
bar associations and judicial bodies, for 
immediate adoption of a reform pro- 
gram, and to consider a revision of exist- 
ing rules of court. 

This action was taken after the com- 
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mittee of law reform, though its chair. 
man, Edgar B. Tolman, had submitted 
a report with the following recommenda. 
tions: 

“That the bar associations of each 
county and the members of the bar of 
each judicial district, where there is no 
bar association, meet at the earlies 
practicable date to consider the revi. 
sion of the existing rules of court and the 
drafting of additional rules, with a view 
of putting into operation the principles 
of procedural reform embodied in the 
‘conference bill’ to be introduced at the 
next session of the Legislature.” 

Some of the reforms proposed were the 
following: 

“That pleadings in cases at law shall 
state concisely and with reasonable cer. 
tainty the real cause of action and the 
real defense, and shall be verified. 

“Rules of court should be few in nunm- 
ber, clear and simple in expression, with- 
out hampering bench and bar by hard 
and fast rules. 

“They should be uniform in principle 
and essence, so that there may be har- 
mony in practice in different localities. 

“Leave shall be given to either party 
in a suit to file written interrogations 
to be answered under oath, touching 
any matter pertinent to the controversy, 
such answers to be received in evidence. 

“Rules of court should obviate unnec- 
essary expenditure of time and energy 
by forbidding the doing of useless things. 
They should reduce to a minimum that 
delay in the administration which 
amounts to a denial of justice. 

“They should seek to make the admin- 
istration of justice certain and the judg- 
ments of courts stable by affording an 
opportunity of preventing or curing 
errors during the trial, rather than by an 
appeal and a retrial. 

“They should reduce to a minimum the 
consequences of an error of venue by 
facilitating the transfer to the right 
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court, without unnecessary interrup- 
tion to the course of justice.” 


THE JUDICIAL RECALL 


The recall of judges was vigorously 
advocated by R. M. Wanamaker of 
Akron, O., judge of the Court of Com- 
mon Pleas, who declared that there is 
too much regard in the courts for the 
rich, and too little for the poor. ‘There 
is too much usurpation of legislative 
power by the courts,” the said, “too 
much expense to the litigants, too much 
delay, and too much uncertainty.” 

James H. Wilkerson, United States 
Attorney in Chicago, spoke in opposi- 
tion declaring that if the recall was 
adopted it would be used “‘in times of 
excitement and popular unrest, when 
the people need protection the most 
from their own unwise conduct.” The 
adoption of the recall, Mr. Wilkerson 
said, ‘would in effect be to declare our 
judicial system a failure.” 

Albert Martin Kales, of the Chicago 
bar, spoke in favor of the recall of judi- 
cial decisions, asserting that no one had 
ever advocated the application of the 
recall to all decisions involving con- 
stitutional questions, because that would 
include decisions by the federal Supreme 
Court. Mr. Kales declared that the 
amendment of a state constitution in 
respect to the “‘life, liberty and prop- 
erty clause’ amounted through the 
course it must take to a popular recall. 

Charles H. Hamill of the Chicago bar, 
answering Mr. Kales, commented upon 
the cases cited by Colonel Roosevelt, 
and said: “When general propositions 
affecting all men alike are submitted 
to our vote, we are impelled by a com- 
bination of patriotism and fairness with 
self-interest to declare in favor of that 
which makes for righteousness, but, in 
my judgment, it would be a most dan- 
gerous expedient to remove from the 
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control of men trained by tradition and 
experience to weigh the rights of others 
and submit to a general vote, perhaps 
in time of great popular excitement and 
prejudice, the rights of a small group 
of men whose interests might, for the 
time being, seem opposed to the wel- 
fare of the community at large.” 

Chief Justice Orrin N. Carter of the 
Chicago Supreme Court made a very 
earnest defense, at the banquet, of the 
conception of judicial power which pre- 
vails in most American courts of last 
resort, under which so many statutes 
have been held unconstitutional because 
they invaded, in the opinion of the 
judges, the inherent or natural rights 
of the individual. Speaking on “The 
Courts and Unconstitutional Law,” he 
said: 

“Great social and public questions 
cannot be settled speedily. It is only 
on the ‘roaring loom of time’ that a new 
form of government can be created. 
Extreme positions are taken on both 
sides of all important questions. Truth 
is rarely reached except as the outcome 
of clashing opinions. 

“The chief work of a court should 
not be to create new conditions by 
making new laws but rather to adopt 
and adjust the fundamental principles 
of law to the ever changing conditions 
of society. 

“We need change and reform, but 
more than social or political reform do 
we not need individual, personal, moral, 
and mental reform?” 

S. S. Gregory, president of the Ameri- 
can Bar Association, who also spoke at 
the banquet, declared that the country 
was practically on the verge of a politi- 
cal revolution. 

“When popular discontent is so preva- 
lent as it is now,” he said, “‘something is 
amiss with either the Constitution or the 
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form of government. It would be idle 
to deny the expressions of dissatisfac- 
tion which are coming from the people, 
not merely with the law, but with the 
other institutions of our government. 
We are living in an age of political 
revolution.” 

Mr. Gregory charged the lawyers of 
the country with the duty of standing 
side by side, reme _ ering the traditions 


of their profession to do its part in bring. 
ing about remedial legislation and mp 
formed court rules. 

The election of officers for the engy. 
ing year resulted as follows: President 
Harry L. Higbee, Pittsfield; vice-preg. 
dents, Robert McCurdy of Chicago 
William R. Wright of Effingham and 
Edwin M. Ashcraft of Chicago; secre. 
tary-treasurer, John F. Voight, Mattoon, 





The Law of Restraint of Trade 


HE keen, thorough-going analysis 
of the subject of restraint of trade, 
made by Mr. Roland R. Foulke, of 
Philadelphia, in two recent articles 
in the Columbia Law Review, forms the 
most valuable contribution to this sub- 
ject that has appeared in any legal pub- 
lication for a long time. The Green Bag 
takes pleasure in reproducing Mr. 
Foulke’s view of the subject because a 
sound law of monopoly is surely to be 
built only on the foundation of clear and 
accurate economic thinking. Mr. Foulke 
himself summarizes his discussion as 
follows !:— 

“Trade consists of buying and selling. 
The factors involved are the buyer and 
seller, and the chief elements of a sale 
are (1) person, (2) place, (3) time, (4) 
price, (5) thing sold. Freedom of trade 
exists when each individual is entirely 
unrestrained in his individual action in 
buying or selling as to each of the ele- 
ments mentioned. This freedom depends 
on the common law principle favoring 
freedom of contract, which in turn is 
opposed at times by the principle pro- 
tecting the rights of the community. 


12Columbia Law Review, March, 1912, pp. 246- 
251. 


Freedom of trade presents an oppor 
tunity for the existence of competition, 
Competition in trade consists in en- 
deavoring to make one or a number of 
sales or purchases which one or several 
other parties are also endeavoring to 
make. Competition, so far as it is suc. 
cessful, is an interference with the trade 
of the party competed against, who has 
no standing under the law to complain 
unless the competition is unfair. Com- 
petition among the sellers operates to 
the advantage of the buyers, and vice 
versa. Competition in either case may be 
to the disadvantage of the parties com- 
peted against and, when carried to excess, 
exterminates competition and __ leaves 
the buyer or seller, as the case may be, 
without the benefit of any competition 
at all. Competition, therefore, is bene- 
ficial to a certain extent, always more 
or less injurious to the parties competed 
against, and when carried to excess pro 
duces the same state of affairs as the 
absence of competition. A person who 
has freedom of trade may compete, and 
restriction on this freedom of trade 
diminishes, to that extent, his capacity 
to compete. Competition may there 
fore be the indirect result of freedom of 
trade. The market is the contract be- 
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tween the buyer and seller, and consists 
of the transaction between these parties. 

“The market is controlled when all 
or the larger part of the buying and sell- 
ing is in the hands of one person or a 
combination. Restraints on trade may 
operate (1) equally on some one or all 
of the buyers and sellers, (2) on some 
one or all of one or the other of them, (3) 
and as to one or all of any of the elements 
we have mentioned, and may be volun- 
tary or involuntary, direct or indirect. 
A direct restraint specifically prohibits 
an individual from some act of trade 
or restrains him in the manner of doing 
some act of trade. An indirect restraint 
is the restraint imposed on another per- 
son by reason of this direct restraint. 
The various restraints of trade are as 
follows?: (1) Monopoly, which is a state 
of facts and exists when all the buying 
or selling of a particular commodity is 
in the hands of one person or a combina- 
tion or persons acting as a unit. A 
monopoly is objectionable as a restraint 
on trade of (a) those who may seek to 
engage in the same trade but cannot 
do so with any chance of profit because 
of the monopoly; (6) of the persons buy- 
ing or selling, as the case may be, from 
or to the monopoly; (c) and when the 
monopoly has been brought about by 
acombination or contract it is a restraint 
on the trade of the parties to the com- 
bination or contract. The only real evil 
of a monopoly is its aspect as a restraint 
on the trade of those buying or selling 
to the monopoly. The amount of the 
buying or selling controlled by one per- 
son or a combination may be sufficient 
to confer all the advantages and bring 
about all the evils of a monopoly, al- 
though no perfect monopoly be in effect 
f achieved. The question is, what size 


_ 


*For Mr. Foulke’s table of restraints, see 12 
Columbia Law Review, Feb. 1912, p. 105, note 21. 
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of business is to be treated asa monopoly? 
This question cannot be answered on 
the authorities. 

“Monopolies are of different origin — 
those arising by grant from the state, 
by accident and by nature, seem to be 
lawful. So, also, where the monopoly 
arises by the exertions of an individual, 
the law cannot interfere without repu- 
diating the principle favoring freedom of 
individual action and contract. When 
the monopoly is brought about by 
associated action or combination, the 
law is different. Monopoly, therefore, 
is probably in itself perfectly lawful, 
and the law only objects to certain 
methods of bringing it about. Com- 
petition, regulations by the state, and 
the action of public service corporations 
are also restraints on trade; the latter 
is peculiarly the subject of legislative 
regulation. A restraint may be imposed 
on trade by the performance of a cove- 
nant contained in a contract, which per- 
formance may be an act either of omis- 
sion or commission, and may restrain 
the trade of (1) the covenantor, (2) the 
covenantee, (3) a third person. Our 
concern is only with the first, in which 
case the performance of the covenant 
may involve (1) total cessation of trade, 
2) (restriction on the manner of trading 
generally as to one or more of the ele- 
ments we have referred to. The first 
is generally found in contracts relating 
to (1) a sale usually of a business, (2) 
dissolution of a partnership, (3) employ- 
ment of a servant; the second in con- 
tracts of (1) formation of a partnership, 
(2) agreement among competitors, (3) 
agreements between buyers and sellers. 
The one eliminates competition, the 
other modifies it. 

“The performance of a covenant in 
restraint of trade is a direct restraint 
on the trade of the promisor or promisee, 
and an indirect restraint on the trade 
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of the several parties whose freedom 
of trade may be diminished by the per- 
formance of the covenant. Covenants 
in restraint of trade may also be divided 
into (1) those entered into by an indi- 
vidual, (2) those entered into by a com- 
bination, (3) those entered into by sev- 
eral individuals for the formation of a 
combination or by one person in aid 
of a combination. 

“A covenant not to trade was illegal 
at common law as against public policy 
when the restraint imposed by the per- 
formance of the covenants was unreason- 
able. The objections on the score of 
public policy may be reduced to four 
heads. These are (1) effect on the cove- 
nantor, (2) effect on the covenantee, (3) 
effect on competitors, (4) effect on per- 
sons buying from or selling to the cove- 
nanatee, and in each case we must con- 
sider (1)) the case of acovenant to abstain 
from trade, (2) the case of a covenant 
merely to trade in a particular way. The 
objection that the covenantor was in- 
jured by the performance of a covenant 
to abstain from a particular trade is no 
longer of any force when occupations 
may be changed with facility. This ob- 
jection never did apply to a covenant 
merely to trade in a particular manner. 
The performance of the covenant is in 
each case distinctly advantageous to the 
covenantee, as he is giving a considera- 
tion for it. Competitors are benefited 
in each case because the performance of 
the covenant to that extent diminishes 
competition. The persons buying from 
or selling to the covenantee are injured 
by the removal of the customer, thus 
diminishing their freedom of trade by 
narrowing the market. They have no 
ground to complain of such removal 
unless the covenants are taken by some 
form of combination, which thereby 
acquires control of the buying or selling. 
The law cannot interfere except in the 


case of a combination without repudig. 
ing the principle favoring freedom gf 
individual action. There is little dange 
under modern conditions of an individu 
acquiring a monopoly by taking cove 
nants in restraint of trade. The othe 
cases of covenants in restraint of trad 
are those between buyers and seller, 
which, in the case of individuals, appea 
to be unobjectionable. 

“‘When we consider the subject of com. 
bination, we must recognize the dis. 
tinction between individual action and 
associated action. So far as the law of 
restraints on trade is concerned, the right 
of association is regarded as a peculiar 
privilege, the exercise whereof may lead 
to results injurious to individuals and to 
the public, and therefore to be circum. 
scribed and jealously dealt with by the 
law. The argument that what one ma 
may lawfully do several together may 
do is not sound, because the law regards 
the potency of numbers, and the prin 
ciple as to the lawfulness of an individud 
act cannot be carried to its logical con- 
clusion because of the counter principle 
as to the unlawfulness of associated 
action. The two principles are logically 
inconsistent, and the most that the law 
can do is to strike a rough balance 
tween them. A combination in restraint 
of trade is where two or more individua 
conduct their respective buying or sellin 
as the case may be, with respect to om 
or more or all of the elements we hav 
noticed, according to some common rik 
which they have voluntarily adopted 
A combination may appear in sever 
forms, which are (1) two or more it 
dividuals buying or selling separatelj 
in pursuance of some contractual obl 
gation existing between them; (2) 
partnership buying or selling; (3) 3 
association; (4) a corporation; (5) 
trust. The same principles probab 
apply to all these forms. In practic 
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however, the distinction between the 
cases cannot always be easily drawn, 
and two or more of them are sometimes 
involved together. 

“A contract is to be distinguished from 
a combination. The contract precedes 
the combination, and the combination 
is the result of and grows out of the 
performance of the contract. The law 
may condemn the invalidity of a com- 
bination in several ways: (1) by refusing 
to enforce the terms of the combination 
among the parties to it; (2) by refusing 
to recognize the combination as having 
any validity in a controversy between it 
or its members and persons not members; 
(3) by interfering through the agency 
of the state or private individuals in- 
terested, not parties to the combina- 
tion, to prohibit the continuance thereof 
or prevent its coming into existence, 
which case arises under statute and is 
excluded from this discussion, and in 
each case we must distinguish combina- 
tions between buyers or sellers and 
combinations between buyers and sellers. 
The validity of a combination in each 
case is to be discussed under the fol- 
lowing four headings: (1) as between 
the members of the combination; (2) 
as between the combination and com- 
petitors; (3) as between the combina- 
tion and persons buying from or selling 
to it; (4) as between the combination 
or members thereof and third persons 
unconnected with the trade. As to the 
first, the authorities do not enable us 
to lay down any principle from which 
it can be said when a combination is or 
is not valid as against its members. The 
most that we can venture is that where 
the combination obtains control of the 
market, the law will condemn it by re- 
fusing to enforce it among the parties 
thereto, but no answer can be made to 
the question of fact, which is, when does 


a combination have control of the mar- 
ket? 

“In the aspect of a combination as 
against competitors, there are two 
branches of the subject, —the combina- 
tion competing, the combination elimi- 
nating competition. Where the combina- 
tion competes, the restraint is on the 
trade of the parties competed against, 
and their right, if any, sounds in tort. 
Where the combination eliminates com- 
petition, it does so by taking covenants 
not to trade, which may be annexed 
to the purchase of a business or taken 
from parties whose business is not pur- 
chased. Although a distinction has 
been suggested between the two, it is 
apprehended that there is none, and 
the invalidity of the covenant in each 
case depends on the circumstance that 
the covenantee is a combination and 
is, by reason of the covenants, acquir- 
ing control of the market. Since, how- 
ever, the covenant is invalid because 
of the illegality of the covenantee, there- 
by obtaining control of the market, an 
innocent covenantor should be _per- 
mitted to enforce the contract. Al- 
though this distinction has been sug- 
gested in some cases, it cannot be said 
to be supported by authority. When 
the law undertakes to interfere as be- 
tween the buyer and seller on behalf 
of or against a combination, it presses 
more freely on the principle of freedom 
of contract than in any of the cases 
heretofore discussed. While in those 
cases the law merely refuses to enforce 
a contract already made, in this case 
the interference may involve the making 
of a contract for the parties. The prin- 
ciple seems to be striving for recogni- 
tion that an individual may be assisted 
by the law in obtaining favorable terms 
from a powerful combination. This 
principle has reached its fullest develop- 
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ment in the law of public service cor- 
porations, and persons engaged in pub- 
lic callings, where the law compels the 
parties to deal with all persons alike on 
reasonable terms. In each case, in con- 
sidering the aspect of the combination 
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as against third parties not connectaj 
with the trade, the rule generally is tha 
the combination may enforce any right 
it may have, irrespective of the cp. 
cumstance that it is an illegal restraint 
on trade.” 
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Chamberlayne’s Modern Law of Evidence 


By Cuarites C. Moore 


The Modern Law of Evidence. By Charles F. 
Chamberlayne, Esq., of the Boston and New York 
bars, American editor of Best’s Principles of the 
Law of Evidence (1883), editor of the International 
Edition of Best on Evidence (1893), American 
editor of Taylor on Evidence (1897), editor of third 
American Edition of Best on Evidence (1908). 
Matthew Bender & Co., Albany, N. Y. Four 
large royal octavo volumes. ($28.) 


HE author of this work adds 
another name to the scroll of Har- 
vard men who have earned an unstinted 
measure of enduring gratitude of the 
legal profession. As the editor of Best 
and of Taylor, and the author of other 
strikingly meritorious work, he has been 
immersed in the law of evidence almost 
continuously for thirty years. 

Lord Campbell’s description of the 
treatise on ‘‘Merchants’ Ships and Sea- 
men,” by Charles Abbott (afterward 
Lord Chief Justice Tenterden), accu- 
rately depicts Mr. Chamberlayne’s 
volume by contrast with various pro- 
ductions misbranded as law books. 
“Instead of writing all the legal dogmas 
he had to mention, and all the decisions 
in support of them, on separate pieces 
of paper, shaking them in a bag, drawing 
them out blindfolded, connecting the 
paragraphs at random with conjunctions 
or disjunctives (‘And,’ ‘So,’ ‘But,’ 
‘Nevertheless’), he made an entirely new 
and masterly analysis of his subject; 


he divided it logically and lucidly; he 
laid down his propositions with pre 
cision; he supported them by just 
reasoning; and he fortified them with 
the dicta and determinations of jurists 
and judges methodically arranged. His 
style, clear, simple, and idiomatic, was 
a beautiful specimen of genuine Angli- 
cism.”’ (Lives of the Chief Justices, 
Cockroft’s edition, vol. 5, p. 289.) 

“Modern” is an appropriate word in 
the title of the work. ‘The great 
difference between the modern and the 
ancient world is the growth of the 
scientific spirit, and the meaning and 
value of evidence,” says Arthur C. 
Benson in his essay on Egotism. M1 
Chamberlayne devotes several interest- 
ing sections to a discussion of ‘‘Evidene 
as a Science’; and throughout his work 
the object of the law of evidence, viz, 
“‘the establishment of truth by the us 
of the perceptive and reasoning facul 
ties,’ is conspicuously exhibited. 

The order of treatment has beet 
determined by the extent to which thé 
operation of the function of administre 
tion is present in the practical handling 
of various branches of the law of ev 
dence. The first volume defines admit- 
istration itself, states the canons undef 
which it is rationally exercised, thé 
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general relations between matters of 
fact and rules of law, and the various 
functions of judge and jury. Its final 
chapters are properly appropriated to 
a limited consideration of the vast 
subject of Knowledge, divided, for con- 
venience, into Judicial, Common, and 
Special. 

The second volume, following out the 
same line of treatment, discusses the 
branches of the law of evidence in which 
the element of administration, always 
unavoidably present, is least operative. 
It begins with “Burden of Proof,” and 
“Burden of Evidence,’’ and _ therein 
“the writer makes a very useful dis- 
tinction,’ says Judge Ward in The 
John H. Starin (C. C. A. 2d circuit, 
November, 1911), 191 Fed. Rep. 800, 
801. Then come ‘“Presumptions’’; ‘‘In- 
ferences of Fact’; ‘“Presumptions of 
Law”; ‘‘Pseudo-Presumptions”; ‘‘Ad- 


ministrative Assumptions” ; “Admissions; 


Judicial’”’ ; ‘Admissions; Extra-Judicial” ; 


“Admissions; by Conduct’; “Offers of 
Compromise”; ‘“Confessions’’; “Former 
Evidence.” 

In the third and fourth volumes 
attention is given to the operation of 
the four so-called exclusionary rules — 
Opinion, Hearsay, Res Inter Alios, and 
Character. 

Among the many tens of thousands of 
cases cited in this 1911-1912 treatise, a 
vast number are cases recently reported. 
It is written primarily for the use of 
busy practising lawyers, and there is 
NO grossness in the suggestion that, 
apart from its value as a scientific 
exposition of the law of evidence, it is 
entitled to a prominent place on lawyers’ 
shelves, because of the unquestionable 
fact, attested by Matthew Arnold, that 
‘far more of our mistakes come from 
want of fresh knowledge than from want 
of correct reasoning.’’ (Literature and 
Dogma, Introduction.) And the author 
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and publishers will of course keep the 
volumes up to date by means of supple- 
ments issued from time to time, as is 
customary with works of such magni- 
tude and exceptional merit. 

At the end of volume two is an 
elaborate and skilfully compiled ‘“Tem- 
porary Index to Vols. I and II.” 

The portly volumes are strongly bound 
and in every other way creditable to the 
publishers. 


POLLOCK’S “GENIUS OF THE 
COMMON LAW” 

The Genius of the Common Law. By Rt. Hon. 
Sir Frederick Pollock, Bart., D.C.L., LL.D., of 
Lincoln’s Inn, Barrister-at-Law, honorary Fellow 
of Corpus Christi College, Oxford. Carpenter 
Lecturer, Columbia University, 1911. Columbia 
University Press, New York. ($1.50 net.) 

HESE lectures, which pursue the 

method neither of a_ technical 
treatise nor or of a historical account, 
have a charm all their own hard to 
define. Sir Frederick Pollock has done 
much more than to summarize, within 
the confines of a short work remarkable 
not less for plenitude of matter than 
for artistry of form, the more salient 
qualities of the common law both in its 
development through the centuries and 
in its present estate. He has also intro- 
duced many pregnant observations, 
pertinent to the matter in hand, which 
radiate light into related subjects of 
broad expanse and deepen the interest 
by the frequency of present-day appli- 
cations. The reader will find the book 
an inspiration as well as a diversion, 
for it presents with equal vividness the 
traditions of the common law and the 
ideals which it has transmitted to the 
profession of practising lawyers. 

We believe that an appreciation of 
the profitableness of knowledge of the 
early history of the English law is 
rather ‘more abundant, among American 





256 


lawyers, than the opportunity to delve 
in a subject which the investigations 
of such gifted expositors as Pollock, 
Maitland, Vinogradoff, and Holdsworth 
have made anything but dull. Many a 
lawyer has a historical curiosity which 
he is painfully forbidden to indulge, by 
the pressure of more insistent interests, 
and to such this book will be a boon 
by reason of its rapid yet wonderfully 
illuminating survey of the vicissitudes 
of the common law, in its vacillation 
between royal prerogative, baronial 
privilege, and popular Germanic tradi- 
tion, in its wavering struggle to perfect 
itself as an instrument of justice, in 
its attempts, not wholly successful, to 
remedy archaic formalism by amateurish 
and piecemeal reforms, and in_ its 
adaptation to the needs of a changing 
social and economic environment, ac- 
complished with little violence to a 
mediaeval structure fairly capable of 
adjustment to modern conditions.! 


LAW FOR THE FARMER 


Law for the American Farmer. By John B. 
Green of the New York bar. Rural Science Series, 
Macmillan Company, New York. Pp. 368 + index 
70. ($1.50 net.) 

HIS volume is not intended as a 

text-book for lawyers; its aim is 
rather to give to those practically engaged 
in farming an idea of their legal rights 
and liabilities. As one examines the list 
of subjects treated, it is surprising to 
notice how wide a range of legal subjects 
are involved in agricultural pursuits. 
Land titles, water rights, sales of per- 
sonal property, common carriers, con- 
tracts, health regulations, police power of 
municipalities, factors and commission 
merchants are a few of the many topics 
discussed. The work very sensibly 
limits its scope “to enable the farmer 


1For a short summary of the lectures, see 23 
Green Bag 626. 
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to recognize his rights and duties whep 
a controversy likely to ripen in a litiga. 
tion is impending, and to act in such a 
wise that he shall not unwittingly 
sacrifice the first or neglect the second 
to his injury and the embarrassment of 
counsel whose services he may finally 
retain.” 

The treatment is directed to present 
each topic so as to be intelligible and 
helpful to the layman rather than to 
expound disputed or difficult law points, 
Yet at the same time, the book will 
prove useful to lawyers as a fingerpost, 
pointing the way to decisions and dis. 
cussions that might otherwise prove 
elusive. The style is readable, and the 
sane common sense of the author is 
nowhere better displayed than in the 
grouping of topics so that each heading 
is adequately presented. The farmer 
of today must be something of a business 
man as well as a tiller of the soil, and 
such a book as this fits him to guard 
his rights and avoid many difficulties 
that he must face. It is rightly entitled 
to an important place in “A Rural 
Science Series.” 


Lee M. FRIEDMAN. 


ASHLEY’S LAW OF CONTRACTS 


The Law of Contracts. By Clarence D. Ashley, 
Professor of Law and Dean of the Faculty of Law 
in New York University. Little, Brown & Co, 
Boston. Pp. 292 + 18 (index). ($3 net.) 

EAN ASHLEY’S short work on 

contracts takes us back to our 
law school days. It assumes a working 
knowledge of Raffles v. Wiaichelhaus, 
Vasser v. Camp, Norrington v. Wright, 
and many other cases with which the 
professors are accustomed to train or 
strain the intellect of the law student. 
We are glad to see a book of this sort 
written by one who has long taught 
law under the “‘case system.” When | 
was in law school the “‘case system” was 
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so worshiped, or so interpreted, that 
I felt almost dishonest when I looked 
into a text-book. I used to regard the 
treatise in much the same light that I 
had previously regarded the “‘literal 
translation” that was so often conven- 
jent, not to say necessary, in my collegi- 
ate struggles with the great Latin and 
Greek authors. 

In one or two of our law courses the 
instructor was accustomed to give us 
brief summaries that cleared the air and 
served to arrange the cases and prin- 
ciples for permanent remembrance and 
use. In contracts, however, the in- 
structor paid us the high compliment of 
assuming that we ourselves were able 
to systematize and co-ordinate the work, 
and that we would receive great advan- 
tage from writing our own text-book or 
treatise. It may be that some could, 


and that a very few did, do something 
of that sort. But to me the whole 
subject of contracts seemed disjointed, 


unconnected and irreconcilable. The 
subject would have been more thor- 
oughly understood and more easily 
remembered if its different theories and 
its many parts had been correlated and 
systematized. It is my idea that at 
least in the first year of law school the 
instructor should from time to time 
give the students brief summaries of 
the work that has been gone over, and 
should refer them to some treatise that 
gives an authoritative discussion of the 
fundamental points involved, and should 
then ask each student to write out and 
submit his own summary. If this were 
done from time to time during the whole 
year the student would be kept up to 
his work, his knowledge of his subject 
would be increased, and the necessity 
of heavy “cramming” at examination 
time would be somewhat avoided. 
Moreover, he would be surer to get a 
broad view of the subject, and some 
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idea of the atmosphere that plays so 
important a part in legal decisions, and 
he would pay less attention to un- 
important and minor details. 

For use in connection with a case- 
book course on contracts it would be 
difficult to imagine a more satisfactory 
book that this one by Dean Ashley. 
The author nas taught the subject so 
many years that he must have acquired 
an accurate knowledge of the many 
difficulties that confront the student, 
and he certainly has a pleasing way of 
making clear the most abstruse points. 
There is no attempt to make a digest 
of all the cases on contracts, but leading 
decisions are given from time to time 
to illustrate the text. The author cares 
less for decided cases than for the 
analytical reasoning of the great thinkers. 
And accordingly we constantly find him 
referring to Langdell, Ames, and Keener. 
It thus seems to me a safe and valuable 
book for the student. He will not get 
the most out of it till he has read his 
cases, but having read them, this book 
will round out the discussion of the class- 
room and will fix in his mind a connected 
and scholarly view of the whole course. 

The book should also be read by the 
busy practitioner. It is surprising 
how much the busy lawyer forgets 
about fundamental principles. There 
are plenty of able and successful lawyers 
in New York City who think considera- 
tion is necessary for a valid deed, or 
who are firmly convinced that ‘for value 
received” is conclusive in a promissory 
note. The trouble is tnat we spend our 
working hours digging out what some 
judges in our own Court of Appeals or 
Appellate Division have said upon the 
particular questions that are at present 
paying us fees. Obviously it is impos- 
sible for us to read such long works as 
Parsons on Contracts just to refresh 
our recollection of the basic principles 
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of our subject. Dean Ashley’s book, 
however, is in such small compass that 
it can be read, and it will refresh our 
recollection of all we learned at law 
school. Moreover, it gives us a positive 
and clear statement of the fundamental 
principles that should enable us to 
present our arguments and decisions 
with greater intelligence and effect. 

Personally, I found most satisfaction 
in the sections on mutual assent and 
consideration. They cleared up a num- 
ber of propositions that always used 
to be quite hazy, not to say foggy, in 
my mind. The sections on conditions 
precedent and contracts for the benefit 
of third persons will also be found 
especially helpful. We hope that this 
valuable short discussion of the prin- 
ciples of the law of contracts will be 
very widely read. 


FREDERICK T. Case. 


NOTES 

The report of the Thirty-fourth Annual 
Meeting of the American Bar Association, held 
at Boston last August, has been issued from the 
office of the secretary, George Whitelock of 
Baltimore. It shows, if anything, increasing 
activity in the fields to which the Association 
has already devoted its attention, and a gratify- 
ing increase in membership, 1,118 new members 
having been added during the year. 


The Canadian Law List for 1912 is a useful 
handbook, containing complete lists of the 
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judiciary of the Dominion, and the names 
barristers and solicitors in all the provi 
with many additional features. (Published by 
Canadian Legal Publishing Co., Toronto.) 
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Willoughby, Professor of Political Science in the 
Johns Hopkins University, author of ‘‘The Con. 
stitutional Law of the United States,’’ ‘‘The Ameri- 
can Constitutional System,”’ etc. Baker, Voorhis 
& Co., New York. Pp. 553 + 23 (index). 

Criminal Responsibility and Social Restraint, 
By Ray Madding McConnell, Ph.D., instructor in 
social ethics, Harvard University, author of “The 
Duty of Altruism.’’ Charles Scribner’s Sons, New 
York. Pp. 339. ($1.75 net.) 

Foreign Companies and Other Corporations. 
By E. Hilton Young, M.A., of the Inner Temple 
and Oxford Circuit, Barrister-at-Law, City Editor 
of The Morning Post. University Press, Cam 
bridge, Eng.; G. P. Putnam’s Sons, New York. 
Pp. 309 + 9 (appendix) + 14 (index). ($4 net.) 

The Origin of the English Constitution. By 
George Burton Adams, Professor of History in 
Yale College. Yale University Press, New Haven. 
Pp. 341 + 28 (appendices) + 9 (index). ($2 met.) 

Argument of the Hon. Elihu Root on behalf of 
the United States before the North Atlantic Coast 
Fisheries Arbitration Tribunal at The Hague, 1910. 
Edited with Introduction and Appendix by Jame 
Brown Scott, of Counsel for the United States. 
The World Peace Foundation, Boston. Pp. cii, 
374 + 149 (appendix). ($3.50.) 
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Articles on Topics of Legal Science 
and Related Subjects 


Ante-Nuptial Contracts. ‘‘Ante-Nuptial 


Periodicals 


Setting forth numerous requirements which 
must be complied with to ensure the validity 
of such contracts, under Illinois law. 

Bankruptcy. “A Surety’s Claim against 
his Bankrupt Principal under the Present Law.” 
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Contracts in Illinois.” By Noble B. Judah, Jr. 
6 Illinois Law Review 503 (Mar.). 


By Evans Holbrook. 60 Univ. of Pa. Law Re- 
view 482 (Apr.). 
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“To sum up, the position of a surety who has 
not paid anything on account of his principal's 
debt is apparently as follows: he cannot peti- 
tion to have his principal adjudicated bankrupt, 
because his claim is not provable: he cannot 
prove his claim in his principal’s bankruptcy, for 
the same reason; yet he is (and has been since 
the inception of his contract of suretyship) a 
creditor having a provable claim, capable of 
being preferred by his principal, and subject 
to all the various effects of receiving a prefer- 
ence; and when, after his principal’s bankruptcy, 
he has paid the latter’s debt, he may or may not 
be able to recover from his principal, according 
to the jurisdiction in which suit must be brought.”’ 


Chinese Law. ‘‘A Study of Chinese Juris- 
prudence” (Conclusion). By Pan Hui Lo. 6 
Illinois Law Review 518 (Mar.). 

“The system of procedure in China for the 
administration of the law is peculiar and essen- 
tially different in many respects from that which 
prevails in America and Europe. In the first 
place, we have no such a thing as a jury. The 
magistrate or judge, as the case may be, tries 
the case alone, and _ has to decide it according 
to law and equity. He has not only to scrutinize 
all evidence but to find more in case of insuffi- 
ciency to secure a conviction. Confession by 
the accused is considered necessary to the settle- 
ment of the case. So, unless the case be aban- 
doned, the accused must be confined and tor- 
tured until he breaks down and makes a clean 
breast by telling all his misdeeds and gives the 
names of all who have been associated with him. 
The modes of torture are very many and very 
severe. They are recognized in the code but 
are particularly not set forth as are the punish- 
=, proper, being very much left to each 
official.” 


Collateral Attack. ‘Is a Judgment Open 
to Collateral Attack if Rendered without Writ- 
ten Pleadings as Required by Statute, or if the 
Writings do not Comply with the Statutory 
Requirements?” By John R. Rood. 10 Michi- 
gan Law Review 384 (Mar.). 


The author thinks that no good reason can 
be assigned for answering the above question 
in the affirmative. The article sets forth reasons 
why a judgment, under such circumstances, 
should be sustained. 


“So-Called Equity Jurisdiction to Construe 
and Reform Wills.” By Prof. Henry Schofield. 
6 Illinois Law Review 485 (Mar.). 

Discussing matters suggested by the point 
that want of equity jurisdiction is not ordinarily 
agood reason for collateral attack on a decree in 
equity. 

Contracts. See Legal History, Marriage 
and Divorce. 

Corporations. ‘‘The Formation of Com- 
panies under the English Company Law: A 
Comparison with American Legislation.” By 
Harry Shapiro. 60 Univ. of Pa. Law Review 
419 (Mar.). 
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“In England, upon filing a statement by the 
company, that the shares have been allotted 
and several minor details have been performed, 
the registrar issues the second certificate stating 
that the company is entitled to carry on the 
business for which it was incorporated. Only 
two states in our country have this system of 
double certification. It is submitted that it 
is better to divide the process by which the right 
to do business under corporate existence is 
acquired, into two stages: first, the formation 
< the Speen, and second, the organization, 
thereof.” 


Criminal Procedure. ‘Delays in Courts 
of Review in Criminal Cases.” By Frank K. 
Dunn. 2 Journal of Criminal Law and Criminol- 
ogy 843 (Mar.). 


“The delay or failure of justice in Illinois on 
account of delay in the appellate tribunals or 
on account of reversals on technical grounds is 
inconsiderable. . . . 

“More than a reform of criminal procedure 
are needed a quickening of public opinion to a 
regard for law and a desire for its observance, 
and a raising of the standard of morality and 
justice.” 


Criminology. ‘‘The Problem of Causation 
of Criminality.” By William Healy. 2 Jour- 
nal of Criminal Law and Criminology 849 (Mar.). 


“We find that if a young delinquent is ap- 
proached from the rational standpoint of inquiry, 
in nearly every case he will respond with a totally 
different attitude from that assumed toward the 
police or the court, and not only he, but his 
family usually will, with the inquirer, regard 
himself as a problem to be solved and will often 
give information that should not be neglected 
if a common sense adjustment of the case is 
undertaken. Many a fellow with quite a career 
wakes up for the first time to self-consciousness 
and self-help from the moment that a thorough- 
going inquiry is started by your putting your 
hand on his shoulder and saying, ‘Old man, what 
can be wrong with you that you are getting into 
so much trouble? Let’s try together to find out 
all about it.’ From the responses received we 
learn that it is extremely rare that thorough and 
rational explanations have been sought pre- 
viously by anybody — parents or officials. 

‘We see also that many forms of adjustment 
of cases may be indicated — that these may be 
either segregative, therapeutic, deliberately 
constructive, or strictly disciplinary. In all 
common sense the action taken should not be 
swayed on the one hand by the existence of a 
definite retributive system, nor on the other 
hand, by a sentimentalism which connotes cod- 
dling. The real gist of the matter willl inevitably 
remain that despite theories and systems a most 
careful study of individual delinquents will be 
necessary in order to know what is best to do 
with them. The new Hungarian law with its 
intimate study for a week or two by several 
qualified persons before determination of the 
measures to be pursued with the young offender 
is a splendid start on the right road. Any objec- 
tion to the time or cost of such study can be 
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readily overruled by the provable importance 
of heading off a criminal career.” 

“Obligatory Psychiatric Examination of Cer- 
tain Classes of Accused Persons.’’ By Olof Kin- 
berg. 2 Journal of Criminal Law and Criminology 
858 (Mar.). 

The following benefits are anticipated as cer- 
tain to result from this system: 

“1. A certain number of insane persons will 
be discovered, and given over to a special method 
of treatment, and will accordingly be eliminated 
from the number of recidivists; 

“2. An important number of psychically 
abnormal persons will be recognized and can be 
disposed of in accordance with the nature of 
their abnormality and the degree of their danger 
to society; 

‘3. The peril to society of those criminals 
neither insane nor abnormal may be established 
by the courts much more accurately than at 
present, and thus afford a basis of great impor- 
tance for the measurement of punishment; 

“4, By the delivery of all records to a central 
statistical bureau, there will come into existence 
within a few years a full collection of casuistic 
materials dealing with the real criminal types 
of the country, which will make possible a pro- 
founder statistical basis for dealing with the 
problem of crime.” 

See Penology. 

Defamation. ‘Jones v. Hulton; Three 
Conflicting Judicial Views as to a Question of 
Defamation.”” By Prof. Jeremiah Smith. 60 
Univ. of Pa. Law Review 365 (Mar.), 461 
(Apr.). 

Clearly bringing out the view that neither 
malice nor negligence is a necessary element 
in actionable defamation, and urging that useless 
legal fictions be abandoned. 

“While the judicial movement, in cases of 
physical damage, has been from imposing abso- 
lute liability toward requiring culpability, the 
movement as to defamation has been the re- 
verse. In early times, wrong intent or wrong 
motive was considered necessary to a recovery 
for defamation. This, as has been explained, 
was largely due to the theory as to the basis of 
jurisdiction in the ecclesiastical courts, at a time 
when the highest secular courts did not enter- 
tain suits for defamation. After the higher secu- 
lar courts took jurisdiction of such suits, they 
gradually came to regard wrong mental attitude 
as unessential, and, by their decisions on various 
points, practically treated the action for defa- 
mation as belonging under Class 3, ante; . . . an 
exceptional class of cases, where a man is held 
to act at his peril; and, if damage ensues, is 
absolutely liable, entirely irrespective of fault.” 


Direct Government. See Recall of Judges. 

Equity Jurisdiction. See Collateral Attack. 

Federal and State Powers. See Interstate 
Commerce. 

Full Faith and Credit Clause. 
J udicata. 


See Res 
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General Jurisprudence. 


Government. ‘The Supreme Court~ 
Usurper or Grantee?” By Professor Charles A 
Beard. Political Science Quarterly, v. 27, p, ; 
(Mar.). 

Whether the framers of the Constitution jp. 
tended that the Supreme Court should pass upon 
the constitutionality of acts of Congress, is the 
question considered. The treatment is la 
historical, being based upon a search in the docu. 
ments of the period in which the Constitution 
was taking shape. The conclusion reached, after 
an impartial and unusually able study, is dif. 
ferent from that which has figured prominently 
in much recent controversy. It is that in view 
of the principles entertained by leading member 
of the Constitutional convention, “‘it is difficult 
to understand the temerity of those who speak 
of the power asserted by Marshall in Marbury 
v. Mallison as ‘usurpation.’” 


“The Progressive Unfolding of the Powers of 
the United States.” By Governor Simeon E, 
Baldwin. American Political Science Review, 
v. 6, p. 1 (Feb.). 

“The construction of the ‘common defeng 
and general welfare’ phrase, first used in the 
Articles of the Confederation, which has been 
generally accepted, has been that laws to that 
end must be confined to taxation, and to taxa- 
tion for purposes such as fall within one, ora 
group of, the specially enumerated powers of 
Congress. It is quite within the range of pos 
sibility that the courts will abandon this position 
(which the Supreme Court has never, I believe, 
formally adopted), and hold that any law is 
valid which Congress deems appropriate to pro- 
vide for the common defense and to promote 
the general welfare, provided it contravene no 
particular provision of the Constitution.” 


“The State Governor, I.” By John A. Fairlie. 
10 Michigan Law Review 370 (Mar.). 


A Governor wields larger influence over legis- 
lation through his power of disapproval than is 
indicated by the number of bills disapproved. 
Bills which it is known will be disapproved will 
not be passed, — or may be amended to meet 
the Governor’s objections before their passage. 
Fear that the Governor may disapprove measures 
in which they are especially interested may also 
lead some members of the legislature to vote 
for other bills known to be favored by the Gov- 
ernor. 


“The Unwritten Law and the ‘Great Emer- 
gency.’” By George Harvey. North American 
Review, v. 195, p. 433 (Apr.). 

“Why, we are asked, was not the prohibition 
[that no President shall serve a third term] incor- 
porated in our written Constitution? And why 
should heed be paid to a ‘mere sentiment’? The 
answer to the first question, we believe, will be 
found conclusive in the record presented above. 
History responds to the other. Our Saxon an- 
cestors owed their freedom to the preservation 
of their customs, such as now constitute the 


See Legal History, 
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fundamental law of England. Few of those 
customs were as firmly established as this one 
of ours by uninterrupted use and universal ap- 
proval of people and Presidents for more than 
a hundred years.” 

See Recall of Judges. 

Husband and Wife. 
Contracts. 

Indeterminate Sentence. ‘Indeterminate 
Sentence and Release on Parole.’’ (Report of 
Committee F of the American Institute.) By 
Albert H. Hall. 2 Journal of Criminal Law and 
Criminology 832 (Mar.). 

“The Minnesota law, together with the rules 
and regulations of the board appointed there- 
under, meets most of the objections that hither- 
to have been raised to such measures, and we 
believe furnishes a practicable and workable 
plan, and with efficient and wise administra- 
tion will work out justice to both society and 
its offending members, and promote the welfare 
of both... . 

“The principle and system of imposing a sen- 
tence of indefinite or undetermined duration 
of confinement as punishment for crime, and 
the conditional release therefrom on parole, the 
granting of the parole and final termination of 
the restraint to be determined by a governing 
board within the limits prescribed by law, has 
been demonstrated beyond question as a marked 
advance in penal administration.” 

A feature of the report is a synoptical compara- 
tive table exhibiting the chief provisions of the 
statutes of Indiana, Connecticut, Michigan, 
Massachusetts, New Hampshire, Illinois, Colo- 
rado, Kentucky and Iowa. 

See Penology. 

Intent. See Defamation. 

International Arbitration. ‘‘The Pend- 
ding Arbitration Treaty with Great Britain.” 
By W. C. Dennis. 60 Univ. of Pa. Law Review 
388 (Mar.). 

An extended criticism of the various objections 
to the treaty. 

Interstate Commerce. “State Taxation 
of Interstate Commerce, II.”’ By H. J. Daven 
port. Political Science Quarterly, v. 27, p. 54 
(Mar.). 


_ “The state can reach the unearned increments” 
in the case of property employed in interstate 
commerce ‘‘only to the extent to which these 
may be reached through the general ad valorem 
property tax. . . . Under our law as at present 
declared, and under any probable declaration 
of that law, it must lie solely with the federal 
authority to make good the social claims to this 
particular fraction of the social estate.” 


Judgments. See Collateral Attack. 

Legal Education. ‘‘The Strength of the 
American Law Schools.” By Dr. Richard Henry 
Jesse. 21 Yale Law Journal 391 (Mar.). 


“Until law schools in the United States gen- 
erally require for admission four years in the 


See Ante-Nuptial 
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high school and at least two in a college of arts, 
they cannot be classed with those in any of the 
countries named in our first paragraph, if Eng- 
land alone be for a moment excepted. Do our 
schools generally do this? Nay, verily; for per- 
haps three-fourths of them do not really exact 
anything beyond ability to read and write, man- 
hood, an application, and a fee.” 


Legal History. ‘‘The Genius of the Com- 
mon Law; I, Our Lady and her Knights.” By 
Sir Frederick Pollock. 12 Columbia Law Review 
189 (Mar.). “II, The Giants and the Gods.” 
Ibid., p. 291 (Apr.). 

See p. 255 supra. 

“The Origin of Assumpsit.” By George F. 
Deiser. 25 Harvard Law Review 428 (Mar.). 


“The Statute of Westminster II was in a sense 
the first adventure of the common-law proce- 
dure in broad, general classification. If it were 
within the scope of this essay, we might trace 
the action of trespass on the case until assumpsit 
was given a separate existence, and trespass on 
the case became the remedy for enforcing the 
payment of damages for breach of duty. It 
is desired to make clear at this point only, that 
breach of a promise, agreement, or undertaking 
was regarded, even in the earliest cases, as at 
the most a very doubtful trespass; the agree- 
ments, contracts, undertakings, fell naturally 
and easily into the broad and flexible remedy 
afforded by the statute, and the development of 
assumpsit as a separate action was a matter 
only of time and the frequency of litigation over 
broken promises. When once this is understood, 
it is an easy matter to follow the subsequent 
development of assumpsit in Mr. Ames’ History 
of Assumpsit.”” 


See Defamation. 
Malice. See Defamation. 


Marriage and Divorce. 
Contracts. 


Monopolies. ‘Restraint on Trade, II.” 
By Roland R. Foulke. 12 Columbia Law Review 
220 (Mar..). 

See p. 250 supra. 

“The Spirit behind the Sherman Anti-Trust 
Law.” By Charles A. Boston. 21 Yale Law 
Journal 341 (Mar.). 


“To the extent that bigness disestablishes or 
threatens to disestablish justice, threatens do- 
mestic tranquility, prevents the common de- 
fense, disturbs the general welfare, and deprives 
or bids fair to deprive this generation and pos- 
terity of the blessings of liberty, just so far is 
it a meanace, and just so far should it be forcibly 
interrupted by law. Seldom is it possible to 
define precisely any dangerous line. In building, 
a margin of safety is always provided; in bank- 
ing, a reserve. It is not unreasonable to pro- 
vide by law a safe margin, within the danger 
line, which bigness can not pass. In the anti- 
trust law, this was provided by the condemna- 
tion of the acts having the dangerous tendency 
which is was designed to prevent.” 


See Ante-Nuptial 
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Parole. See Indeterminate Sentence. 

Penology. ‘‘When the Prisoner Returns.” 
By O. F. Lewis. North American Review, v. 195, 
p. 479 (Apr.). 

“In the field of correctional institutions the 
American jail is the white man’s burden. Has 
not the time come when the house should be 
put in order? So much for the institution that 
stands at the beginning of the crime ladder. 
Secondly now, how can we reduce the percent- 
age of recidivism in crime? . . . By the exten- 
sion of the indeterminate sentence along prac- 
tical lines, and especially by the extension of 
the supervision of paroled prisoners.” 

“An Ounce of Correction; a Pound of Cor- 
ruption.”” By Julian Leavitt. American Maga- 
zine, v. 73, p. 719 (Apr.). 

Discusses tuberculosis in prisons, and other 
evils largely due to the inefficiency of our manage- 
ment of penal institutions. 

See Criminology, Indeterminate Sentence. 

Perpetuities. ‘The Rule in Whitby v. 
Mitchell.” By Charles Sweet (London). 12 
Columbia Law Review 199 (Mar.). 

“It will be observed that in the opinion of the 
Real Property Commissioners, the reason why 
limitations of successive life estates to unborn 
descendants were held to be bad beyond the 
first generation, was that if they had been allowed 
they would have enabled land owners to create 
‘perpetuities,’ or perpetual settlements of land 
in the nature of unbarrable entails, and if we 
compare this explanation with Mr. Fearne’s 
explanation of the rule which we now call the 
Rule in Whitby v. Mitchell (1889, 42 Ch. D. 494, 
1890, 44 Ch. D. 85) — namely, that if land is 
limited to an unborn person for life, with re- 
mainder to his children, this last remainder 
is absolutely void, because it ‘tends to a per- 
petuity’—it is clear that the case referred to 
by Mr. Fearne is merely a specific example of 
the general rule, stated by the Real Property 
Commissioners, that the limitation of successive 
life estates in land to unborn descendants tends 
to create a perpetuity, or unbarrable entail, 
and is void, except as to the first generation.” 


Pleadings. See Collateral Attack, Legal 
History. 

Principal and Surety. See Bankruptcy. 

Procedure. See Criminal Procedure. 


Professional Ethics. ‘The Shyster Law- 
yer.” By Ashley Cockrill. 21 Yale Law Jour- 
nal 383 (Mar.). 

“The shyster is with us in large numbers. In 
this day o pane aang and large monied inter- 
ests he is perhaps more numerous and pros- 
perous than in any previous period of the his- 
tory of our profession. He certainly tends more 
largely than all other things to disgrace and 
deprave the profession of law. He is far more 
harmful to the profession itself than to the com- 
munity in which he practises. He should be 
eliminated from the profession and banished 
from the bar. That cannot be accomplished 


The Green Bag 


until public opinion condemns; and the publ 
will never condemn until the bar itself does g" 


Real Property. See Perpetuities. 

Recall of Judges. ‘The Operation of th 
Recall in Oregon.” By James D. Barnett. Ama. 
tcan Political Science Review, v. 6, p. 41 (Feb), 

“Our experience is yet too limited to justify 
any general conclusion as to the operation ¢ 
the recall in Oregon. It is often denounced jy 
strong terms by its critics, although there jj 
no serious thought of abolishing it. It is a 
often extravagantly praised by its friends; but, 
whatever are its merits, the democratic natup 
of the recall has very much more to do with its 
popularity than any practical results which i 
may have thus far accomplished.” 

“The Recall.’”” By Dean C. B. Seymour. 2 
Yale Law Journal 372. (Mar.). 


“It is possible that this review of the history 
of Kentucky giving in detail the facts of political 
conflicts may show that the possibility of such 
violent changes is not a mere matter of theory, 
and that in the case of one great commonwealth 
vast injury would have been wrought had the 
right of Recall been entrusted to a body les 
stable than the body to which that power was 
entrusted by the Constitution.” 


Res Judicata. “Res Judicata as a Federal 
Question.” By Edwin H. Abbot, Jr. 25 Har. 
vard Law Review 443 (Mar.). 


“1. The Supreme Court of the United States 
has jurisdiction upon a writ of error to review 
a ruling by a state court as to the effect of a 
judgment of a federal court, or of a court of 
another state, of a territory, or of the District 
of Columbia, whether the error alleged be that 
too great or too little faith and credit was given 
to such judgment. 

“2. The Supreme Court of the United States 
has jurisdiction to review and correct upon a 
writ or error a ruling by a state court that a 
judgment rendered in the same state or in a for- 
eign country without jurisdiction binds and estops 
the appellant. 

“3. Assuming that a valid judgment bind- 
ing upon the defendant has been rendered by 
a court of the state in which the judgment is 
drawn in question or of a foreign country, the 
Supreme Court of the United States has no 
jurisdiction to review the effect given thereto 
as an estoppel, whether the alleged error be that 
too great or too little effect as an estoppel has 
been given.” 


See Collateral Attack. 

Restraint of Trade. See Monopolies. 

Torts. See Defamation, Legal History. 

Wills. See Collateral Attack, Perpetuities. 

Workmen’s Compensation. “A Problem 
in the Drafting of Workmen’s Compensation 
Acts, II.” By Francis H. Bohlen. 25 Har- 
vard Law Review 401 (Mar.). 


Contains a valuable and thorough treatment 
of the topic, ‘arising out of and in the course 
of employment.” 





Latest Important Cases 


“The Economic and Legal Basis of Compul- 
sory Industrial Insurance for Workmen, I.” 
By James Harrington Boyd. 10 Michigan Law 
Review 345 (Mar.). 

In this first instalment, it is shown that “not 
only that the nee (and liability) law remedy 
in ts resent form does not comin compensa- 
tion of any kind in to exceed 12 per cent of the 
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cases of injuries to employees, and even in those 
cases in which compensation is paid, the com- 
pensation ae does not on the average exceed 
one-fifth of what is ed as adequate com- 
pensation, but also that no modification of the 
common law remedy can be made whereby these 
results will be materially improved. Hence that 
the old common law remedy must be abandoned 
and a new remedy substituted therefor.” 





Latest Important Cases 


Contracts. Liability of Subscribers 

to Newspapers — Implied Acceptance. 
Kas. 

Defendant’s father-in-law subscribed 
for a newspaper for a specified time, to 
be sent to defendant. After the time 
of the subscription had expired, plain- 
tiff continued to send the newspaper to 
the defendant, who directed that it be 
stopped, but continued to receive it from 
the post-office. The plaintiff afterward 
sued for the subscription price. 

In Austin v. Burge, in the Kansas 
City Court of Appeals (137 S. W. 618, 
N. Y. Law Jour., Apr. 19), it was held 
that a contract to pay for the subscrip- 
tion arose by necessary implication. 
The Court decided the case in accord- 
ance with the rule that one who receives 
a paper from the publisher without re- 
fusing or returning it becomes liable for 
the subscription price. Fogg v. Athe- 
neum, 44 N. H. 115, 82 Am. Dec. 191; 
Ward v. Powell, 3 Har., Del. 379; Good- 
land v. LeClair, 78 Wis. 176, 47 N. W. 
268; Weatherby v. Bonham, 5 C. & P. 
228. 

We agree with the New York Law 
Journal that “it would seem that the 
principle of implied acceptance and 
obligation to pay is carried to extreme 
length in these decisions. Where a per- 
son has given definite notice that he 
will no longer subscribe, we can see no 
reason why he should be compelled to 


return one or more copies of the paper 
as an earnest of his declination.” 

There are, however, possible cir- 
cumstances under which acceptance 
might reasonably be considered to be 
implied, as where, for instance, the 
person receiving the publication has 
due notice of the liability he may incur 
and fails after such notice to order the 
publication discontinued. The pub- 
lisher obviously can have no right to 
renew a subscription without the sub- 
scriber’s actual or implied consent, but 
there are circumstances under which such 
consent may be implied from the silence 
of the person who continues, without pro- 
test, to accept the publication for an 
unreasonable length of time. 


Copyright. No Right of Action for 
Infringement Until Copies have been 
Deposited for Registration — Prema- 
ture Injunction Obtained by Newspapers. 

N. Y. 

An injunction was obtained by the 
New York Times March 8 restraining 
the publisher of the New York Ameri- 
can from copying the Times’s copyrighted 
account of Amundsen’s journey to the 
South Pole. On March 9 the defend- 
ant published what the court styled 
a “colorable copy’”’ of the copyrighted 
narrative printed by the complainant 
in its issue of the same date. The com- 
plainant then applied for punishment 
of the defendant for contempt of court. 
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Judge Lacombe in the federal District 
Court April 6 (New York Times Co. v. 
Star Co.) denied this application, on 
the ground that plaintiff was not en- 
titled to maintain the action, inasmuch 
as the two copies required by statute 
had not yet been “deposited in the 
Copyright Office or in the mail addressed 
to the Register of Copyright.” The 
statement in the bill asking for the 
injunction, that complainant was ‘‘about 
to file two complete copies of the best 
edition when published,’’ was held not 
to show any right of action for infringe- 
ment of copyright. The court could 
see no hardship in this ruling, as a per- 
son entitled to copyright the work he 
is publishing presumably “has copies 
of it in his possession and could at once 
deposit in the mail the two copies re- 
quired.” 


Interstate Commerce. Carriers 
May be Required to Give Information 
Regarding Intra-State Business — Inter- 
state Commerce Commission. U.S. 

In Interstate Commerce Commission 
v. Goodrich Transit Company & White 
Star Line, October Term, 1911, nos. 
879-882, decided April 1, the Supreme 
Court of the United States, reversing 
the Commerce Court, sustained an order 
of the Interstate Commerce Commis- 
sion requiring interstate carriers to in- 
clude their intra-state business in their 
accounts, on the theory that while the 
Commission had no power to interfere 
in the conduct of purely intra-state 
business, the information required 
might be of value in enabling it to make 
reasonable rates and prohibit unfair and 
unreasonable ones in the carriers’ inter- 
state business. 

This was the first case from the Com- 
merce Court to be considered by the 
Supreme Court, and the Commerce 
Court was reversed. 


The Green Bag 


The Commerce Court had held tha 
the Commission had power to requir 
reports only regarding traffic carrie 
under joint arrangement with railroad 
carriers, but not as to purely intra-state 
and port to port business. 

Mr. Justice Day said a mistake had 
been made by the Commerce Court in 
confusing knowledge of intra-state com- 
merce with regulation of it. He said 
it was within the power of the Commis. 
sion to require a “show down of the 
whole business,’ intra-state as well as 
interstate. 

Justices Lurton and Lamar dissented, 


Literary Property. See Copyright. 


Police Power. Right of State w 
Regulate Practice of Medicine — Osteo 
paths. U.S. 


A state may constitutionally pre 
scribe conditions to medical practice, 
and may require the diploma of a legal 
or reputable college of medicine of appli- 
cants for a license to practise the art of 
healing, without violating the rights 
of osteopaths under the 14th Amend- 
ment. Such was the holding of the 
United States Supreme Court in Col & 
lins v. Texas, 223 U. S. 288. Mr. Jus- 
tice Holmes, who wrote the opinion, 
followed the Texas court in the latter’s 
decision that osteopaths are included 
in the Texas act relating to the practice 
of medicine, and read the statute as 
applying to the practice of medicine 
in a broad sense, rather than merely 
to forms of medical practice charac- 
terized by the administration of drugs. 
“It is intelligible,’ said the Court, ‘‘that 
the state should require of him [the osteo- 
path] a scientific training.” It is to 
be presumed, therefore, that the statute 
permits osteopaths to practise their 
art if they “have gone to a reputable 
school in that kind of practice.” 
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ENTITLING CASES 


HE suggestion of the 
Corporation Reporter, regarding 
titles of cases, seems a good one. It is 
that the title of the case, after appeal, 
read simply ‘John Smith v. Henry 
Jones,” as in the court of first instance, 
without words to indicate whether plain- 
tiff or defendant is the appellant, and 
that where there are several parties on 
one side only one of whom joins in the 
appeal, the title read as in the court 
below, solely with the addition of ‘‘Wil- 
liam Jones, appellant.”” This is a sim- 
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pler mode of entitling cases than the cum- 
brous methods which seem to have been 
often employed. 

The Illinois statute requires review- 
ing courts to observe the same order 


§ of parties as in the trial court. In states 
where no such rule obtains, it is likely 
to be treated as an innovation impos- 
sible of accomplishment without legis- 
lation. In the interest of simplicity 
and uniformity, it seems highly desir- 
able, however, to establish such a sensible 
convenient rule if possible in all juris- 
dictions. 


WHO’S THE JUDGE? 


T IS human nature to try to shift 
burdens to others, and it is only 
natural for judges to express the feel- 
ing that the “‘law’s delay” is ‘the law- 
yers’ delay.” The proclivity of law- 
yers to request adjournments, and to 
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be unprepared when cases are called for 
trial, is notorious, but to place the blame 
for delays on the lawyers is to argue in 
favor of the “umpire” theory of the 
function of the court — the theory that 
it is the lawyer, and not the judge, who 
tries the case. Are plaintiffs often non- 
suited when counsel comes into court 
unprepared? This reminds us of the 
gentle rebuke of the physician to the 
woman who found difficulty in regulat- 
ing the conduct of her infant daughter — 
“Well, who’s the mother?” 


HOW THEY RAN 


ALACHI CASEY was in court as 

a witness, and with each suc- 

ceeding question put to him his never 

brilliant mental powers became more 

and more confused. At last he was 

asked to tell about the situation of a 
certain flight of stairs. 

“How do those stairs run?’”’ asked 
the examining counsel, whose patience 
was well nigh exhausted by his efforts 
to elicit information from Malachi. 

“Phwat is it you’re askin’ me now?” 
repeated Malachi, bewildered. 

“T asked you how those stairs run?” 
repeated the counsel, with great dis- 
tinctness of enunciation. 

“Thim stairs!’’ muttered Malachi, 
evidently cursed with doubt. Suddenly 
his stupid face brightened. ‘Why, sor,” 
he said, with his eyes fixed on the coun- 
sel, whose gaze he felt sure would now 
be approving, “If wan is at the fut 
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of thim stairs, they run up; but stand 
at the top of thim an’ they run down, 
sor!” 


A UNIQUE LEGAL BOND 


RATHER unique bond, by which 

John P. Montgomery of Phillips- 
burg, Missouri, agreed to forfeit the 
sum of $500.00 to his prospective wife, 
Martha A. McFall, if, after marriage, 
he failed to treat her ‘‘as a good hus- 
band should,” has been brought up for 
the second time in two years before the 
Springfield (Mo.) Court of Appeals. 

A lawsuit won in the Circuit Court 
of Laclede county, by Mrs. Montgomery 
against her husband and his bondsmen, 
has been submitted to the Appellate 
Court, and will be decided, in all prob- 
ability, at the April call. The bond on 
which the action is based was once 
before held legal by the same court. 
“Public policy” is the main point about 
which the case revolves. 

The courts hold that public policy 
is contravened when a man enters into 
a contract whereby marriage is held 
in contempt and its dissolution facili- 
tated; but, on the other hand, it is 
strictly in keeping with public policy 
when a man signs a contract whereby 
marriage is favored, and the marital 
relation maintained. The Montgomery 
contract is in the latter class. 

John P. Montgomery, the defendant 
in this case, asked for the hand in mar- 
riage of Miss Martha A. McFall, the 
nineteen-year-old daughter of a neigh- 
boring farmer, in November, 1907. The 
girl’s parents objected, but Montgomery 
was so insistent, that the court says: 
“It is obvious to the most casual ob- 
server that there was some strong in- 
ducement.” 

Montgomery finally overcame the 
objections of the elder McFall’s in a way 
that is substantially without parallel 
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in any court. With P. M. Montgomery, 
his brother, and Mrs. Margaret E 
Montgomery, his mother, he entered 
into a contract worded as follows: 

“Know all men by these presents: 
That I, John P. Montgomery, having 
agreed to and married Martha A. Me. 
Fall, bind myself, and also the following 
securities, to wit: P. M. Montgomery 
and Margaret E. Montgomery, in the 
sum of five hundred dollars — $500 — to 
the effect that I will treat her, Martha 
A. McFall, in a good and proper man- 
ner as a husband should treat his wife, 
and will not maltreat nor abuse her 
in any manner, and if I should fail 
to treat her as above stated, then this 
obligation shall become due and pay. 
able upon myself and bondsmen, pro- 
vided that the said Martha A. McFall 
shall conduct herself in a proper manner 
in every respect as the wife of the said 
John P. Montgomery. 

“*(Seal) John P. Montgomery, 
P. M. Montgomery, 
Margaret E. Montgomery. 
“Done this 15th day of November, 1907.” 

Following the consummation of these 
strange nuptials, there was born to the 
couple a child, who is now being sup- 
ported by its mother, it is alleged, at the 
home of her parents. 

Soon after the marriage the husband 
and father deserted his new home, and 
Mrs. Montgomery immediately took 
steps to see that her husband forfeited 
the amount of the bond under which 
her parents had permitted the marriage 
to take place. A lawsuit was prepared 
and filed. The suit came to a sudden 
and abrupt termination, however, when 
Judge L. B. Woodside, of the Laclede 
County Circuit Court, sustained a de 
murrer filed by the defendant. This 
ruling was made on the grounds that 
“The obligation sued upon is against 
public policy, and is void in that it in 
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yites and encourages a separation of 
man and wife as a source of pecuniary 
profit.” 

Mrs. Montgomery appealed and the 
case was heard at the March, 1910, term 
of the Springfield Court of Appeals. 
After due consideration, Associate Judge 
Argus Cox wrote an opinion in which 
he declared the contract to be within 
the restrictions of public policy, remain- 
ing in full force, and giving Mrs. Mont- 
gomery a right under the laws of Mis- 
souri to sue her husband, notwithstand- 
ing his arguments ot the contrary. By 
Judge Cox’s decision, the judgment of 
the lower court was reversed and the 
case remanded for a new trial. At the 
second hearing in Laclede county, Mrs. 
Montgomery was awarded judgment 
for $500 and the costs of the prosecu- 
tion. 

In the second appeal the husband 
bases his argument on another instru- 
ment of writing, by which, he says, his 
wife, for the sum of $25, signed away 
her rights to recover on the original 
bond. Mrs. Montgomery answers that 
she did not understand the import of 
the release when she signed it. The 
instrument was crudely drawn, as fol- 
lows: 

“Both of the above named parties 
have been dissatisfied, and agree to 
separate by the said J. P. Mont- 
gomery paying to the said Martha A. 
Montgomery $25, and they further 
acknowledge that they both agree to 
the above contract this 2d day of De- 
cember, 1907.” 

Fraud is charged by Mrs. Montgomery 
against her husband. She says she was 
told that the second paper was merely 
for the purpose of releasing Mont- 
gomery from the original bond until 
he could prepare a home for his family. 
By bringing forward witnesses from 
among her neighbors to swear to the 
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same thing, the wife proved this point 
to the satisfaction of the court from 
which the case has been appealed. 


A CALL FROM THE OFFICE 


HE old gray-haired attorney closed 

his heated argument to the jury. 

Then, wiping the perspiration from his 

face, he turned to the young attorney 

representing the other side and most 
politely asked: — 

“Will you excuse me, Mr. Baughman, 
just for a moment before you begin 
your argument. I must call up my office 
at once.” 

Baughman hesitated for a moment, 
and then, not wishing to appear to the 
jury unfair to his adversary nor dis- 
respectful of old age, he smiled a willing 
assent, and turned to watch the effect on 
the jury. He therefore did not see the 
twinkle in the old attorney’s eyes as he 
turned to leave the room. 

Five minutes passed, and the old 
attorney had not returned. Baughman 
grew impatient. He began to walk back 
and forth, continually rolling his chain 
between his fingers, looking at his watch 
and glancing at the door each time it 
opened. 

Ten minutes passed, and the old 
attorney had not returned. Fifteen 
minutes passed. Twenty minutes passed. 
Baughman was getting suspicious. ‘“‘I 
wonder what is keeping him,”’ he thought. 
“Is the old man really stooping to play a 
trick on me? Is there any reason why 
he should not want me to go right on with 
my argument?” he asked himself. “‘No,” 
he thought. ‘He is too kind an old man 
to play a trick on me,” and so it was 
that Baughman would not let himself 
become angry. 

Thirty minutes passed, and then the 
old lawyer stepped into the room and 
began a most profuse apology to all. 
“T just simply couldn’t get my office, 
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and I am so sorry to have kept you all 
waiting,’’ he said. 

Baughman watched and caught the 
old attorney’s eyes, and riveted his own 
upon them. The wrinkled eyes were 
twinkling — yes, he saw they were laugh- 
ing at him. What did it mean? Could it 
be possible that the old man had tricked 
him? If so, why? Was there any rea- 
son why he did not want him to begin 
his argument to the jury at once? Yes, 
there was. The old man’s argument had 
been before them for a full half hour. 
They had had time to fully consider it 
and receive its full effect. The concise, 
logical argument which Baughman was 
ready to launch into, had become some- 
what confused by the long, impatient 
wait. The longer experience of the 
older attorney — yes, possibly even from 
personal experience in his youth, had 
enabled the old man to foresee this. 
“He has tricked me,” cursed Baughman 
to himself, as his face reddened and there 
exploded within him all the pent-up 
fury that had been brewing during that 
long, impatient wait. 

Baughman jerked his eyes off the 
old man, and tried to calm himself. 
But he could not. He began his argu- 
ment, which came in jerks, and almost 
causing him to stutter. His anger had 
the better of him, and he realized that 
his words carried no weight. 

Again he turned to the old attorney. 
His face was turned away from him, 
but Baughman could see he was chuck- 
ling with laughter. 

“I am convinced of it now,’”’ Baugh- 
man cursed to himself. ‘That is what 
I get for granting his request.” And 
Baughman was sorely tempted to begin 
a personal tirade against the old man, 
but his better self stopped him with the 
admonition, ‘You don’t have to prac- 
tise law that way.” 

Baughman caught himself and stood 
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and glared at the old man for a | 
while. Then gathering himself togethe 
he turned to the jury and briefly sum. 
marized his case as best his anger would 
permit him. When he sat down he 
knew the jury had perceived the trick 
far better than his own words could haye 
portrayed it. 

The old lawyer rose, rather abashed, 
and began to speak. The jury looked 
at one another and smiled. Then realiz. 
ing that his trick had been discovered, 
he closed as best he could, and sat down 
and waited for the verdict. 

Within a few moments the jury re 
turned, bringing in a verdict for the 
full amount in favor of the young attor. 
ney, in what had been up to that time 
a very doubtful case. 


A DILEMMA 


HE error of a clerk involved a de 

cidedly confusing situation in a 
New York case, confusing, at least, for 
the German person referred to. He 
might well have been pardoned, in the 
circumstances, for the incoherence of 
his testimony. 

On a jury day in the first district 
court a stolid-looking German presented 
to the justice a certificate from the com- 
missioner of jurors. After a rapid glance 
at the document, the justice ordered 
the man to raise his right hand, and 
administered the oath. 

“Your name is Henry Dismer?”’ 

“Yes, your honor.” 

“This paper,” continued the court, 
“requests me to excuse Henry Dismet 
from jury duty on the ground that he 
is dead. Now remember that you have 
sworn to tell the truth, and think wel 
before you answer. Are you dead?” 

“No-o, your honor,” was the be 
wildered reply, “I don’t think I am.” 

“You claim that you are alive?” 
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“Y-e-s, your honor.” 

“That will do. Now take this paper 
back to the commissioner of jurors.”’ 

The man did so. When the commis- 
sioner examined the certificate, it bore 
the following endorsement in the jus- 
tice’s handwriting: — 

“The deceased, appearing before me 
in open court, insists, under oath, that 
he is not dead. Please investigate, and 
if his testimony be false, have him 
indicted for perjury.” 


OUR LIBERAL MARRIAGE LAWS 


CORRESPONDENT in Kansas 

City writes to us as follows: ‘‘Re- 
cently I tried a divorce case here, where 
marriages and divorces were much in 
evidence. In August, 1910, my client 
married a man. At that time he had 
another wife in Missouri and one in 
Kansas. In September, 1910, wife No. 1 
obtained a divorce. In January, 1911, 
wife No. 2 procured an annulment of her 
marriage, on the ground that he had 
another wife living. The decree pro- 
vided that the decree should not become 
absolute until after six months after 
such entry. 

“In February, 1911, wife No. 3 had 
her much-married husband arrested here 
charged with bigamy. He _ pleaded 
guilty and was sentenced to two years 
in the penitentiary. Wife No. 3 there- 
upon mortgaged her property, retained 
new counsel, had the plea of guilty set 
aside and husband admitted to bail. 
She remarried him, however, which 
marriage took place within the six 
months. Case here was dismissed. 

“Wife No. 2 had him arrested and 
brought to Kansas, on another bigamy 
charge. He pleaded guilty and was 
fined $500. 

“Wife No. 3 obtained an absolute 
divorce, so he is now a single man again. 
Can you beat it?” 
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COMMON-SENSE LAWYERS 


HE most eloquent advocate is not 

always the most successful jury 
lawyer. Jeremiah Mason of Boston 
was not an orator, yet few lawyers 
could cope with him in a struggle before 
the twelve men of the jury-box. He 
never declaimed; his mind was too logi- 
cal for that, and he cared little for 
rhetoric. But he talked to his jury as if 
he and they were engaged in a friendly 
arbitration, in which both were anxious 
to get at the facts of the case. James 
Scarlett was the inferior of Henry Broug- 
ham in the art of oratory. Yet he won 
five verdicts to Brougham’s one. A 
countryman, who had served as a jury- 
man in several cases in which the two 
great lawyers were opposing counsel, on 
being asked what he thought of them, 
said : — 

“That Lord Brougham is a wonderful 
man. He can talk, he can; but I don’t 
think much of Lawyer Scarlett.” 

“Indeed,” rejoined the questioner. 
“You surprise me. Why, you have been 
giving Scarlett all the verdicts.” 

“Oh, there’s naught in that,” replied 
the simple-minded countryman. ‘“He’s 
lucky, you see; he’s always on the right 
side.” 

Scarlett won compliments and ver- 
dicts, too, which were better than praise, 
by his habit of conversation with the 
jury. Instead ofad dressing them col- 
lectively, as most lawyers do, he would 
select one or two, usually one, and rea- 
son with him on the subject until the 
man apparently was convinced. The 
one whom he selected was not always 
the foreman, but the juror who seemed 
the most intelligent, and therefore most 
likely to have influence with his col- 
leagues. 

Sometimes he would change his tactics 
and select the juryman who seemed the 
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most stupid. Once, when he had made 
an unusually long address to the jury, 
another lawyer, who had been im- 
patiently waiting to get the ear of the 
court, joked him on his prolix speech. 

“Did you see that fellow in the fus- 
tian jacket?”” asked Scarlett. ‘Well, I 
saw that his head could hold but one 
idea at a time, and I was determined 
to get my idea into it, and I did.” 

In a breach of promise case Scarlett 
was counsel for the defendant, who was 
supposed to have been cajoled into the 
engagement by the plaintiff's mother. 
The mother was a witness, and com- 
pletely baffled Scarlett in his cross- 
examination of her. 

To an ordinary advocate this would 
have been fatal to his client. But 
Scarlett turned it into a success. 

“You saw, gentlemen of the jury,” he 
said, “that I was but a child in her 
hands. What must my client have been ?”’ 

In an action for nuisance, the plain- 
tiff’s chief witness was a woman. She 
lived near the alleged nuisance and 
swore strongly in favor of the plaintiff. 
Scarlett began his cross-examination 
by inquiring about her domestic rela- 
tions, her children and their illnesses. 

So sympathetically did he put his 
questions, that the lady became confi- 
dentialland freely talked about her family 
affairs. The judge, thinking these 
matters irrelevant, interfered: but Scar- 
lett begged to be allowed to proceed. 
On the conclusion of the cross-examina- 
tion, he said: — 

“My lord, I call no witnesses. This 
lady has sworn that she has brought 
up numerous and healthy children in 
the vicinity of the alleged nuisance.” 
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The jury, amused as well as convinced, 
gave a verdict for Scarlett’s client. 


ENCOURAGING THE WITNESS 


= bullying lawyer is unhappily 

still to be met with, and his con. 
fusion is always the signal for rejoicing 
among the spectators. A distinguished 
Colonial judge recalls how he once tried 
a case in the Supreme Court of one of 
the British possessions. 

The learned barrister who appeared 
for the defendant had an unfortunate 
habit of bullying his own witnesses. If ]| 
they did not answer him precisely as 
he wished, he would attack them with, 
‘“‘My dear man, do attend to me,” or ff 
with, “If you can’t speak up like a man, §f 
I must abandon your case.” 

In this instance the defendant, whos 
name was Jonas, was rather obscure in 
his answers. Counsel questioned him 
more severely, but poor Jonas only grew 
more confused. At length the barrister 
became exasperated and shouted: 

“‘My good man Jonas, do come out 
of that whale’s belly of yours and answer 
my questions properly.” 

This was too much for the judge, ' 
who could not restrain his amusement, 
while the witness was so infuriated that 
he refused to answer, and the case was 
lost. 


CAUSE AND EFFECT 


HEY were returning from the fun 
eral of their friend Mills, who but 
recently had begun the practice of law. 
“I understand,” said Jenkins, “that 
Mills leaves very few effects.” 
“Tt could hardly have been other 


wise,’ responded Brown; “he had % 


very few causes.” 


The Editor will be glad to receive for this department anything likely to entertain the readers of 
the Green Bag in the way of legal antiquities, facetia, and dotes 
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USELESS BUT ENTERTAINING 


A number of Greeks who were very loquacious 
and poured forth a steady stream of inarticulate 
words in rapid succession had been testifying 
on behalf of the plaintiff. The opposing attor- 
ney had used every means of stopping them, 
but to no avail. At last, losing all patience 
with them, he yelled at the witness testifying: 

“T tell you to stop! Keep quiet there, you! 
Shut up! Shut up, I say!” 

‘Vel, I don’t vant to say a word, only I vant 
to tell the truth — the truth — that is all, the 
truth — the truth, you know —the truth —” 

“Shut up, I say! The truth! The truth! 
Yes — that is the trouble with all of you Dagoes: 
You all want to tell the truth, and I object to 
a“ 


A Swede, the husband of the plaintiff in the 
personal injury suit, was testifying. 

“Do you remember the name of the proprietor 
of the fruit store on the corner, where they took 
your wife after she was injured?” asked the 
opposing attorney. 

“Sure, I remember it as if it was yesterday. I 
will never forget it. He brought her a glass of 
water.”” 

“Well, what was his name, then, if you re- 
member?”’ 


The witness here hesitated a few moments» 
and then said awkwardly, ‘Now, that is funny. 
I can’t think of that name now.” 

“Was it Baisilius Deamantopulos?’’ asked the 
attorney. 

“Yes, that is it. That is it. 
just like I know my own name.” 

“Well, what was it, then, if you know it so 
well?’’ 

Here again the witness hesitated for a long 
while, and then, all perplexed, stammered out, 
“By God, that is funny! I can’t think of that 
name now.” 


Why, I know it 


A remarkably brief and effective summing up 
was once quoted by Lord James in an afternoon 
speech. 

It was delivered by an Irish judge trying a 
man for pig stealing. The evidence of his guilt 
was conclusive, but the prisoner insisted on 
calling a number of witnesses, who testified 
most emphatically to his general good character. 

After hearing their evidence and the counsel’s 
speeches, the judge remarked: ‘Gentlemen of 
the jury, I think that the only conclusion you 
can arrive at is that the pig was stolen by the 
prisoner, and that he is the most amiable man 
in the county.” — London Chronicle. 
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PROFESSOR DODD’S PROPOSAL 
REGARDING DECISIONS ON 
THE CONSTITUTIONALITY 

OF STATUTES 


To the Editor of the Green Bag: — 

N YOUR March number you refer 

editorially to ‘Prof. W. F. Dodd’s 
radical proposal that the power to pass 
on questions of the constitutionality of 
state statutes be taken from state 
judges.”” If the reference here is to my 
article in the December number of the 


Michigan Law Review, my language has 
pretty clearly been misunderstood. 
What I said was the following: 
“State courts now exercise power to 
declare state laws unconstitutional as 
violative of either the state or federal 
constitutions, and under present con- 
ditions the decision of a state court in 
such a case is final. The really serious 
difficulty at present is with decisions of 
state courts declaring laws unconstitu- 
tionale as violativ of ‘due process of law,’ 
or the ‘equal protection of the laws,’ and 
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it is possible without the recall to remedy 
this situation. Practically all of our 
state constitutions contain guaranties as 
to ‘due process’ and ‘equal protection’ 
equivalent to those in the Fourteenth 
Amendment. If the constitutionality of 
a state law is contested as violating these 
provisions, the state court may hold the 
state law invalid as violating either state 
or federal constitutional provisions or 
both. If such a state decision is based 
on federal constitutional grounds it is 
final, for at present there is no appeal 
to the United States Supreme Court from 
a state decision upholding a federal 
constitutional right which is set up, even 
though the state decision is less liberal 
than decisions of the United States Su- 
preme Court. If a state court bases 
its declaration of unconstitutionality on 
state constitutional grounds, here again 
its decision is final, unless overruled by 
a change in the state constitution. 

“But if state courts have abused their 
power to declare state laws unconsti- 
tutional on ‘due process’ and ‘equal 
protection’ grounds, it is possible to 
remedy the situation by two measures, 
the one involving a change in state con- 
stitutions, and the other an act of Con- 
gress: 

“(1) The states may strike the ‘due 
process of law’ and the ‘equal protec- 
tion of the laws’ clauses from their con- 
stitutions. These clauses must mean 
the same thing in state constitutions as 
in the federal constitution, although it 
must be said that they are often inter- 
preted to mean different things, and since 
the Fourteenth Amendment, state con- 
stitutional provisions of this character 
have served no useful purpose, for pri- 
vate rights are adequately safeguarded 
by that amendment. 

“(2) If the guaranties of ‘due pro- 
fess’ and ‘equal protection’ were stricken 
crom the state constitutions, we would 
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still have these guaranties in the Foyr. 
teenth Amendment enforcible by both 
state and federal courts. The power of 
a state court to declare a state law to be 
a violation of the federal Constitution 
is beyond state control. And the ‘dye 
process’ and ‘equal protection’ clauses, 
as limitations upon the states, are now 
too firmly embedded in our federal con. 
stitutional law to be changed. But if 
the ‘due process’ and ‘equal protection’ 
clauses are stricken from state constitu. 
tions, state decisions declaring state 
laws unconstitutional upon these grounds 
must be based on the federal constitu. 
tional provisions, and it should be pos 
sible without great difficulty to obtain 
a prompt and uniform interpretation 
of these federal clauses for the whole 
country by an amendment to the Fed- 
eral Judicial Code, so as to permit re- 
view by the United States Supreme 
Court of state decisions holding state 
laws invalid on federal constitutional 
grounds.” 

Where federal and state constitutions 
contain practically identical limitations 
upon the states, the state limitation in 
such a case serves to safeguard no rights 
not adequately safeguarded by the fed- 
eral limitation. This is especially true 
as to our state “due process laws”’ and 
“equal protection of the laws clauses,” 
which in so far as they serve any pur- 
pose merely serve as a basis for illiberal 
state decisions holding a law not “due 
process of law” under state constitu 
tional provisions when the same law 
would pretty clearly not be held by the 
United States Supreme Court to violate 
the ‘due process of law’’ clause of the 
Fourteenth Amendment. 

What I propose is therefore, (1) 4 
reduction of the power of state courts 
to declare laws invalid on the basis of sta 
constitutional provisions identical with 
limitations upon the states in the federal 
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Constitution, and (2) that state deci- 
sions based on federal constitutional 
grounds be reviewable by the United 
States Supreme Court. Such a plan 
js not so radical as it may appear at 
first sight, and under it I think we might 
accomplish the principal end aimed at 
in the recall of judges and the “recall 
of judicial decisions.” And this end is 
primarily that of restraining illiberal 
and often irresponsible declarations by 
state courts that state laws are invalid 
as depriving of “‘due process of law” 
or “equal protection of the laws” under 
the state constitutions. 

; W. F. Dopp. 


Urbana, Til. 
April 12, 1912. 


[We regret exceedingly having done 
Professor Dodd an injustice, by failing 
to set forth his proposal with greater 
precision. Our comment on his proposal 
was based on the extracts from his 
article in the Michigan Law Review pub- 
lished in our February issue (24 Green 
Bag 89). We had in mind his suggestion 
that the power to rule state statutes 
unconstitutional, on the ground of their 
conflict with state constitutional pro- 
visions of ‘due process of law’ and 
“equal protection of the laws,” be taken 
from state judges, which Professor Dodd 
would accomplish by striking these pro- 
visions from the state constitutions. 
As Professor Dodd would allow an appeal 
to the United States Supreme Court 
from all decisions of state courts involv- 
ing the “due process” and ‘equal pro- 
tection’ clauses of the federal Consti- 
tution, the final determination of the 
constitutionality of statutes would rest 
with the federal tribunal rather than 
with state courts. The observation to 
which Professor Dodd objects was thus 
offered in good faith, though it should 
have been couched in terms more spe- 
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cific than those which we thought it 
safe to employ, in sacrificing explicit- 
ness to brevity. — Ed.] 


AN ODD FORM OF “COLLATERAL” 


To the Editor of the Green Bag: — 

Sir: On May 25, 1846, one Hudgins 
borrowed $65 of Ramspeck and gave his 
note therefor. In most respects it is 
a very usual instrument, but after stat- 
ing terms and time of payment the 
note says: ‘for the settlement of this 
note promptly at maturity I hereby 
pledge my word as a Gentleman, and 
for the consideration aforesaid I hereby 
for myself and family expressly waive all 
right of homestead or exemption which 
by the Constitution or laws of Georgia 
are allowed to us or our families.” 

Has such collateral any market value 
now? Can you suggest any way the 
sheriff could put one in possession if this 
mortgage had been foreclosed? 

I wonder if this is but an humorous 
effort of some ante-bellum joker or 
whether it was an actual trade. The 
note bears all the marks of being an 
“ancient document,” and from the fact 
that it is not marked satisfied, I wonder 
if the collateral was required. Old 
timers tell me that in their boyhood 
days they saw such instruments in cir- 
culation. 

Dean E. Ryman. 

Atlanta, Ga. 

March 21, 1912. 


[The conceptions of our law are highly 
elastic, and the judicial mind infinitely 
resourceful, so it may be possible for 
some one of our readers to cite an au- 
thority sustaining waiver of statutory 
exemptions made for the benefit of 
survivors as a valid consideration. Such 
a decision would be worth including in 
our museum of legal oddities. —Ed.] 
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Monthly Analysis of Leading Events 


The reassuring developments of the 
month are seen in the growing opposi- 
tion to the recall of judges, and in the 
increasing strength of the movement 
for reform of procedure. 

The New York State Bar Association, 
at a special meeting in Albany, April 13, 
adopted resolutions condemning the 
judicial recall, and creating a committee 
to co-operate with the American Bar 
Association to the end that-the principles 
involved in this revolutionary movement 
might be explained to the people. The 
Union League Club of New York unani- 
mously adopted resolutions condemning 
the recall of judges as ‘‘dangerous and 
revolutionary,’’ and in New York City 
a committee of twenty-five leading 
lawyers also formulated a plan for 
organizing the entire legal profession 
of the country for effective opposition 
to the agitation for the recall. Activity, 
however, has not been confined to New 
York State. The Ohio constitutional 
convention rejected the recall of judges 
proposal, after listening to arguments of 
William J. Bryan in its favor. 

In the reform of procedure, progress 
is visible in Missouri, notwithstanding 
the reactionary attitude of the Supreme 
Court of that state as shown by its 
willingness to quash indictments for 
purely technical defects. The Missouri 
Bar Association has received the report 
of one of its committees making numer- 
ous recommendations for the improve- 
ment of procedure. In Oregon the 
highest court is enforcing the constitu- 
tional amendment which prohibits the 


granting of appeals on merely technical 
grounds. In New York County, the new 
system of handling the call calendar 
has tended to diminish congestion in 
the courts. 

The cause of reform of legal procedure 
has taken a long step forward in the 
passage by the New Jersey Legislature 
of bills proposed by the Committee of 
the New Jersey State Bar Association 
upon improvement in the administration 
of justice. The most striking feature 
of the principal bill is its reduction of 
the procedure provisions of statute law 
to the small compass of thirty-two 
sections, leaving to the courts to regu- 
late the details of practice by rules 
susceptible of amendment from time to 
time, as experience prompts. A pro- 
visional set of rules, eighty-one in 
number, and of forms of pleading and 
other judicial documents, thirty-seven 
in number, accompany the bill. 

A depressing sign of the times is the 
failure of the general arbitration trea- 
ties, which have again failed to receive 
the endorsement of the United States 
Senate. The treaties, in the mutilated 
form in which they have passed, no 
longer provide for the decision of a 
joint high commission on what issues 
are justiciable, but direct that the 
arbitrable differences shall not include 
questions which affect the admission of 
aliens into the United States, the ad- 
mission of aliens to the educational 
institutions of the several states, the 
territorial integrity of the several states, 
or of the United States, the alleged in- 
debtedness or moneyed obligation of any 
state of the United States, or any ques- 
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tion which depends upon or involves the 
maintenance of the traditional attitude 
of the United States concerning Ameri- 
can questions, commonly described as 
the Monroe Doctrine, or other purely 
governmental policy. With these excep- 
tions, all differences which it has not 
been possible to adjust by diplomacy, 
and which are justiciable in their nature, 
shall be submitted to arbitration at 
The Hague tribunal. 

The movement to improve the situa- 
tion arising under the Sherman act is 
possibly gathering some momentum. 
The Merchants’ Association of New 
York has presented a ‘Memorial to 
Congress,” suggesting a new law supple- 
mentary to the Sherman anti-trust act 
of 1890, and intended, while leaving 
the latter in full effect, to remove the 
uncertainties which now encompass it, 
and to make it workable without being 
oppressive. The National Civic Federa- 
tion has adopted a resolution proposing 
a commission to interpret the Sherman 
anti-trust law, similar to the Interstate 
Commerce Commission. A bill which 
is to be presented to Congress would 
give to the proposed commission power 
to inquire into a combination or pro- 
posed combination and pass upon its 
legality, but would grant the right of 
appeal to the courts as under the inter- 
state commerce act. 





The Ohio Constitutional Convention tol Date 

Delegates to the fourth constitutional 
convention of Ohio have estimated that 
probably thirty amendments to the 
charter of the Commonwealth would be 
submitted for popular ratification at the 
polls next autumn. In the delibera- 


tions since Jan. 9 four important propo- 
sitions have been approved for submis- 
sion. 

Chief among the amendments is one 
providing for woman suffrage. 


The pro- 
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posal passed the convention by a large 
majority vote, primarily because many 
delegates desired to let the determina- 
tion of the question rest entirely with 
the electors. 

An amendment to provide for the 
licensing of the liquor traffic will limit 
the traffic to one saloon for 500 popula- 
tion, prohibit brewery-owned saloons, 
and preserve all existing local option 
laws. 

The other two amendments approved 
by the convention provide for the con- 
struction of a modern system of high- 
ways throughout the state and reform 
of the jury system. 

By a vote of 78 to 28 the judicial re- 
form proposal was adopted, most of 
the opposing votes being cast by lawyer 
delegates. Its main objects are to pre- 
vent long delayed litigation and to re- 
duce the inequality between the rich 
and poor in courts. The changes made 
are many and important. The Supreme 
Court is estopped from setting a law 
aside as unconstitutional unless five of 
the six members of the bench concur in 
such judgment. Cases may be carried 
from the Common Pleas to the Court of 
Appeals either on error or appeal, but 
the judgment of the Court of Appeals is 
final except in cases raising constitu- 
tional questions or felonies. The Court 
of Appeals cannot reverse a judgment 
of the Common Pleas Court on weight of 
the evidence except by unanimous vote 
of the judges of the court. On other 
grounds a majority of the court may 
reverse. All decisions made are to be 
reported and the reasons for holding 
given in the reports. 

A provision allowing courts to ac- 
cept three-fourths verdicts in civil cases 
has also been adopted. 

The convention has rejected the recall 
of judges. Two reports were presented 
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and considered, and the vote passed 
was adverse in the proportion of 57 
to 45. 

Proposals have been adopted to amend 
the constitution so as to give either 
branch of the legislature power to con- 
duct investigations separately; attach- 
ing double liability to state bank stock; 
amending the veto clause so as to take 
away from the Governor the power to 
veto bills partially, except as to appro- 
priation bills, and making a three-fifths 
instead of two-thirds vote necessary to 
override a veto. 

The convention has also adopted a 
proposal providing for uniform taxation 
on all property, excise, franchise, income, 
inheritance and mineral output taxation. 

A majority — perhaps as large as 70 
per cent —of the delegates have been 
classed as “progressive.’”’ Ohio is the 
first eastern state to attempt the revision 
of its organic law since the direct legis- 
lation movement began. 





Personal 
The Virginia Law Register publishes 
an editorial tribute to Judge Thornton 
L. Massie, who was recently murdered 
by friends of a convicted felon in Carroll 
County, Virginia. It truly observes 
that all America, as well as Virginia, 
may well be proud of the memory of a 
scholarly and able jurist, a conscientious 
and efficient public servant, a “gentle- 
man unafraid.” The New York Law 
Journal adds: “The example of his 
death at the post of duty, faithful to 
the institution of which he was the 
embodiment, is an inspiration to those 
who contend for preserving such insti- 

tution in its integrity.” 


That France may show Americans 
the way to get justice is the opinion of 
ex-Judge John D. Lawson, who, as a 
representative of the American Bar 
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Association, is soon to go to that coun. 
try to spend a year in studying its 
legal ways at short range. The results 
of his inquiry and of observations he 
made in a visit to England last year are 
to be laid before the Law Reform Com. 
mittee of the Bar Association, of which 
he is a member, and will be considered 
in the extensive report which that com. 
mittee is to make on procedure. 





Bar Associations 


Alabama. — The dates for the next 
annual meeting of the Alabama Bar 
Association have been fixed as May 
17-18, at Montgomery. 





Indiana. — The annual convention of 
the Indiana Bar Association is to be 
held in July in South Bend, Ind. 





Nebraska. — The dates and place for 
the next annual meeting of the Nebraska 
State Bar Association have been fixed 
as the last Thursday and Friday in 
June, 1912, at Cedar Rapids. 





North Carolina. — The annual meet- 
ing will be held June 25-7, at a place 
later to be announced. 





Pennsyluania.— The Pennsylvania 
Bar Association will hold its eighteenth 
annual meeting at Cape May, June 24-7. 





Procedure 


The Supreme Court of Oregon, acting 
under a constitutional amendment passed 
by the people, has laid down a rule that 
it will not grant appeals on mere techni- 
cal grounds, but only when it can be 
shown conclusively that errors have re- 
sulted in a miscarriage of justice. This 
action has been taken in a compara- 
tively unimportant case, arising over 4 
promissory note for $350. 
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A committee of the Missouri Bar 
Association, consisting of Judge J. M. 
Johnson, P. Taylor Bryan, and Judge 
John D. Lawson, has submitted a report 
making numerous recommendations re- 
garding procedure. One is that the trial 
judge should be given the authority 
to comment upon the evidence after the 
custom of federal judges. Another is 
that appellate courts shall not reverse 
cases unless it is found that an actual 
miscarriage of justice has resulted from 
error shown to have been committed 
during the trial. 





The Supreme Court of Missouri, whose 
reactionary decisions invalidating indict- 
ments because the word “the” was 
omitted from the clause, “against the 
peace and dignity of the state,” have 
excited widespread denunciation, has 
sought to justify itself by replying to 
such criticism in an opinion handed 
down by Judge A. M. Woodson in the 
recent gerrymander case. Judge Wood- 
son says: “The same reasons which 
would support arguments in favor of 
omitting the word ‘the’ from the indict- 
ment would equally support an argu- 
ment justifying the omission therefrom 
of the entire clause ‘against the peace 
and dignity of the state,’ the difference 
being one of degree and not of prin- 
ciple. Before leaving the question let 
me state to my law-loving neighbors 
that, after spending the best part of my 
life on the bench, and after having read 
and observed quite extensively regard- 
ing the forms and modes of administer- 
ing justice, the courts have done far 
more harm and injustice by judicial 
legislation — that is, by interpolating 
into statutes and constitutions words 
and phrases which the lawmakers never 
placed therein, and by striking there- 
from words and phrases that were placed 
there by the lawmakers—than they 
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have by clinging to the so-called 
technicalities.” 





Criminal Law 


An example of antiquated and bar- 
barous methods of punishment was 
afforded in Wilmington, Del., on March 
3, when Richard Wright, a white man, 
convicted of several burglaries a few 
days before, was whipped with forty 
lashes on the bare back at the New 
Castle county workhouse. The victim 
was brave until the 30th lash descended. 
Then he began to squirm. When the 
lash fell for the 40th time he was cry- 
ing. The whipping took place in the 
open air, although the mercury stood at 
26 degrees, and a biting wind was blow- 
ing. Fred W. Jackson, William B. En- 
nis, Charles Walters and Andrew Till- 
man, all negroes, convicted of robberies, 
were each given twenty lashes. 





The bill introduced in the New York 
Assembly, aiming to eliminate as much 
as possible the transmission of criminal 
and mentally deficient tendencies from 
parent to child, has become a law 
through the signature of Governor Dix. 
In adopting such a law New York is 
following the example of New Jersey, 
Illinois and other states. The new law 
provides for the sterilization of certain 
classes of male criminals and defectives 
confined in state institutions and creates 
a Board of Examiners of Feeble-Minded, 
Criminals and Other Defectives. If 
this board, after an examination, finds 
that an inmate of the class affected by 
the law would transmit to his offspring 
a tendency to crime, insanity or feeble- 
mindedness, or that his own mental or 
physical condition would be improved 
thereby, it is to appoint one of its mem- 
bers to perform the necessary operation. 
The criminals who come within the 
operation of the law are those who have 
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been convicted of rape or of such a suc- 
cession of offenses as the board may 
decide to afford sufficient evidence of 
confirmed criminal tendencies. 





Pleas of guilty by George Graham 
Rice and Bernard H. Scheftels, of the 
brokerage firm of B. H. Scheftels & Co., 
brought to a dramatic close on March 8 
what is believed to be the longest trial 
on record in a United States court. 
They had been on trial in the United 
States District Court of New York City 
for nearly five months for alleged con- 
spiracy and the misuse of the mails to 
promote and sell mining stocks. The 
outcome of the trial was significant. 
United States Attorney Wise com- 
mented on the case as follows: ‘The 
defendants, doing business as brokers, 
sought to create a market for certain 
stocks of which they held large blocks 
under option. These stocks they sought 
to sell to their customers at inflated 
market prices with a secret profit to 
themselves. In aid of their stock sell- 
ing campaign they put out market 
‘literature’ cleverly devised to induce 
the public to accept their advice to 
order the purchase of the particular 
stocks in which they expected to make 
this secret profit. These and other simi- 
lar practices with which they were 
charged have been common in this city. 
Those engaged in such practices have 
not heretofore been prosecuted, and it 
has not hitherto been supposed to be 
practicable to prosecute them under the 
federal statutes. The case has been re- 
garded by the Government as a test 
case and one of far-reaching importance 
in that aspect. Its successful termi- 
nation has established the criminal re- 
sponsibility of brokers for practices 
which it had been commonly supposed 
would expose them at the most to civil 
liabilities. 
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Miscellaneous 


Reargument of the so-called “‘inter. 
mountain rate cases’’ was ordered by 
the Supreme Court of the United States 
on April 8. The reargument will per. 
mit Justice Pitney to participate in the 
decision of the cases. The cases ip. 
volve the constitutionality of the “long 
and short haul” provisions of the inter. 
state commerce law and the power of 
the Interstate Commerce Commission 
to make “blanket” rates over a large 
zone of territory. 





The latest volume of Illinois Supreme 
Court Reports contains an interesting 
decision, in the case of Trenchard y. 
Trenchard. Mrs. Trenchard sued her 
husband for divorce, alleging cruelty 
and non-support. It was alleged that 
he shook her, pushed her against the 
door, threw her to the floor and held 
her there, kept her awake at night by 
quarreling with her, and finally turned 
her out of the house. Scant and ineffec- 
tive testimony was offered in rebuttal. 
The court decided that though a wife 
“may be dutiful,’”’ a husband has the 
right to do any of these things, since 
they do not constitute ‘‘extreme and 
repeated cruelty’’ — that is to say, such 
cruelty that endangers life or limb. 





The Governors of the states as a 
body today filed their solemn protest 
with the Supreme Court of the United 
States on April 1 against the proposi- 
tion to strike down state railroad rates 
as interfering with interstate commerce. 
It was the first time in the history of 
the nation that such a protest had been 
made. The protest took the nature of 
a brief, filed as ‘friends of the court” 
by a committee of Governors, Judson 
Harmon of Ohio, Herbert S. Hadley of 
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Missouri, and Charles H. Aldrich of 
Nebraska. This committee was se- 
lected at a conference of Governors last 
September. The brief was submitted 
in connection with the “‘state rate cases.”’ 
Because the Federal Circuit Court in 
the Minnesota freight and passenger 
rate cases held the rates invalid not 
only as confiscatory but by reason of 
their effect on interstate commerce, that 
case was taken as the text for the 
Governors’ protest. It was declared 
that what was said went directly to the 
right of every state to regulate state 
commerce. 





The Carnegie Foundation for the 
Advancement of Teaching, in its sixth 
annual report, urges that the states fur- 
ther restrict entrance to the bar and work 
out a uniform system of rules for admis- 
sion of lawyers to practise. It finds an 
increase in the number of law schools in 
the United States, from 96 ten years 
ago to 114 in 1910, without, however, 
any increase in the proportion of the 
schools giving exclusively day instruc- 
tion in the law. This fact is considered 
unfortunate, as ‘‘a vast and profound 
subject such as the law is quite enough 
to engage all of the faculties of the aver- 
age young man.”” The profession is also 
found to be greatly overcrowded. If 
the proportion of lawyers to the popu- 
lation should be as great as that of 
physicians, 1,700 graduates yearly, says 
the report, would maintain the present 
overcrowded state of the profession, but 
as a matter of fact there were 4,183 
graduates in June, 1910. The report 
draws the conclusion that lawyers are 
being manufactured grossly, in excess 
of the demand, and men are admitted 
to practise upon “a law basis that 
mables a large number of unfit and 
ignorant men to enter the profession.” 
To this cause, says the report, is to be 
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attributed a large part of the delays in 
the administration of justice. 





Obituary 


Babson, Thomas M., corporation coun- 
sel of Boston, died Mar. 5. He was 
graduated from Harvard Law School 
in 1868, and practised law for two 
years in St. Louis, in the seventies. 


Blodgett, John Taggard, Justice of the 
Supreme Court of Rhode Island since 
1900, died at his home in Providence, 
Mar. 4, aged fifty-three. He served 
for three years in the legislature. He 
was a hard worker as a judge, and ren- 
dered many dissenting opinions. 


Finch, William Albert, Professor of 
Law at Cornell University, died Mar. 
31, in Brooklyn, N. Y. After practis- 
ing law he joined the Cornell faculty 
in 1891. He was the author of ‘‘Finch’s 
Cases on the Law of Property in Land.” 


Foster, David J., Congressman from 
Vermont, ranking Republican member 
of the House Committee on Foreign 
Affairs, died in Burlington, Mar. 21. 
He was graduated from Dartmouth Col- 
lege, and admitted to the bar in 1883. 
In 1886 he was elected prosecuting 
attorney of Chittenden county. He 
later served as state senator and com- 
missioner of state taxes. In 1898 he 
was appointed chairman of the board 
of railroad commissioners. He entered 
Congress in 1901 and was a member of 
the Fifty-seventh, Fifty-eighth, Fifty- 
ninth, Sixtieth and Sixty-first Con- 
gresses, being re-elected to the Sixty- 
second Congress. 


Harrity, William F., former post- 
master of Philadelphia, and national 
chairman of the Democratic party in 
1897, died April 17. He was one of 
the most successful corporation lawyers 
at the Philadelphia bar, and was a 
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director in many corporations and finan- 
cial institutions. 


Hord, Francis T., Attorney-General 
of Indiana from 1882 to 1886, died 
Mar. 8, aged seventy-four. He was 
long a leader of the Democratic party in 
Indiana. 


Jordan, Judge James H., of the Indi- 
ana Supreme Court, died April 5. He 
had served on the Supreme bench since 
1894. 


Lawson, Judge Thomas Goodwin, a 
member of the Georgia Constitutional 
Convention of 1877, died at his home in 
Eatonton, Ga., Apr. 16. He was a 
member of the Fifty-second, Fifty-third, 
and Fifty-fourth Congresses, and a trus- 
tee of Mercer University. 


Livingstone, Col. Knox, president of 
the South Carolina Bar Association, 
died Mar. 22. He had served in the 
state legislature. 


Malcolm, Sir Ormond Drimmie, for 
thirteen years Chief Justice of the 
Bahama Islands, died recently at his 
home in Nassau, the Bahamas. He 
retired from the bench in 1910. 


Mouton, Charles Homer, former Lieu- 
tenant-Governor of Louisiana, died at 
Lafayette, La., Mar. 16, aged eighty- 
eight. He was admitted to the bar in 
1844, was a leader in the opposition to 
the Know Nothing Party, and took an 
active part against the Louisiana lottery. 
He held many important political posi- 
tions. 


Noble, Gen. John Willcock, Secretary 
of the Interior in President Harrison’s 
Cabinet, died in St. Louis, Mar. 22, aged 
eighty. He was made United States 
Attorney at St. Louis by President 
Johnson, and later had charge of much 
of the important litigation in St. Louis. 
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Norton, Judge N. W., former presi. 
dent of the Arkansas State Bar Asso. 
ciation, died at Forrest City, Ark, 
Mar. 7, aged sixty-two. He had served 
at various times upon the Supreme and 
Circuit Court bench as special judge, 
and at various times had been men. 
tioned as a probable candidate for Asso- 
ciate Justice of the Supreme Court and 
also for the gubernatorial office. 


Page, Charles, of the San Francisco 
law firm of Page, McCutcheon, Knight 
& Olney, one of the country’s greatest 
admiralty lawyers, a commanding figure 
in the progressive life of California, died 
on Feb. 26. He was graduated at Yale 
in 1869, and was president of the Mer- 
cantile Title, Trust and Insurance Com. J 
pany and a director of the Firemen’s § 
Fund Insurance Company. 


Price, James L., Associate Justice of 
the Supreme Court of Ohio, died Mar. 
11. He was admitted to the bar in 
1862 and practised at Carrollton, 0, 
for a few years, before going to Lima to 
reside and practise. In 1895 he was 
made judge of the Circuit Court of 
Ohio, and since 1901 had been Associate 
Justice of the Supreme Court. 


Robertson, Judge James H., one of the 
best known lawyers of Texas, and a 
member of the legislature for several 
terms, died at Austin, Mar. 2. He had 
served as Mayor of Austin. 


Stevens, John S., president of the 
Illinois Bar Association in 1905, died 
at Peoria, Ill., Mar. 4. He served as 
postmaster of Peoria under President 
McKinley, and was regarded as one of 
the ablest corporation attorneys in cen- 
tral Illinois. 

Wilson, C. C., Chief Justice of the 
Supreme Court of Utah from 1866 to 
1870, died at his home in Kewanee, IIL, 
Mar. 10, aged eighty-five. 
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